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NICHOLS CYCLOPEDIA 


OF LEGAL FORMS 
ANNOTATED 


7 


Clark A. Nichols 


Nine Volumes with 1946 Supplement Price $90.00 


i, 
sett Bie 





1946 Cumulative Supplement separately 9.00 


Here are some of its features: 
L 


2. 


The most complete collection of forms ever published. 


The construction given by the courts to particular forms 
where they have been presented for interpretation. 


Suggestions by the author in the preparation of particular 
forms, designed to serve as a reminder to the draftsman. 
There are thousands of these suggestions in the work. 


A statement of the law governing the particular transaction. 


References to all modern text books; legal encyclopedias, 
such as American Jurisprudence and Corpus Juris; notes in 
selected case series, such as A.L.R. and L.R.A.; law reviews; 
statutes; and decisions of the courts. Every source of re- 
search has been tapped and specific references are given. 
The forms are keyed to your library. 


Every useful finding device has been employed—a complete 
index, an analysis of the topic preceding every subject, ex- 
haustive cross-references, and a Table of Contents in the first 
volume. 


It is kept to date as often as necessary by pocket supplements. 


Will any other work in your library do as much for you— 


tell you what the law is or where to find it, and then show you 
what to do about it? 








TERMS: 6% discount for cash or $10.00 cash and $10.00 monthly. 











401 EAST OHIO STREET 


CALLAGHAN & COMPANY 


Since 1864 








CHICAGO 11, ILLINOIS 
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FEDERAL 


| George Le Altman 


H ERE is a practical ready reference and training course in federal 
taxation. Here is a plain-spoken explanation of the outstanding 
federal taxes as imposed by the federal revenue laws—with emphoa- 
sis throughout on federal income taxation. Actually every angle of 
federal taxation, including “estimates,” income tax withholding, 
repealed excess profits tax (for carry-backs of unused credit which 
may have to be computed for 1946), gift taxes, estate tax, employ- 
ment taxes, stamp taxes, and excise taxes, comes in for understand- 
able explanation and discussion. Not a book, not a Topical Law 
Reporter, this is a Course especially designed to make it easy to 
become familiar with the “ins” and “outs” of the federal tax system 
— how it was developed — what it is today. Gives expert’s-eye view 
of everyday federal tax problems. 

Each Tax, Each Taxpayer — Individuals, Corporations, Partnerships, 
Estates and Trusts — whatever the tax, whoever the taxpayer, if it is 
federal taxation and belongs in the Course, it is covered here, speci- 
fically, definitely. Over 500 illustrative examples and calculations 
make plainer just how the federal tax laws are actually interpreted 
and applied. Current filled-in return forms, and pertinent Code 
provisions provided, plus a wealth of “real-life” background from 
actual tax practice — all contribute to supply everything necessary 
or helpful for an everyday, working knowledge of federal taxation. 


Write for Complete Details 


COMMERCE) CLEARING; HOUSE, ING,, 
“PUBLISHERS OF TOPICAL LAW SEbeute 


CHICAGO 1 New Yorn 3 WASHINGTON 4 
214 N. MICHIGAN Ave. Empire STATE BLOG. MUNSEY BLDG. 


For Brush Up « For Reference «¢ For Practical Pointers 


Tue AMERICAN BAR ASSOCIATION JOURNAL is published monthly by AMERICAN BAR ae, og Cy 1140 North Dearborn ag es 10, Illinois. 
ntered as second class matter Aug. 25, 1920, at the Post Office at Chicago, Ill., under the Act of Au a > 
Price: per copy, 75c; to Members, 50c; per year, $3.00; to Members, $1.50; to eas in Law Schools. $1.5 va "No. 11. 























































[NVITATIO to —— 
Lawyer S handling tax problems 


who are not now subscribers to 


Federal Taxes — 


Corporations and Partnerships 
‘ 


MONTGOMERY'S 
( Federal Taxes — 
_—— ~Estates, Trusts and Gifts 


awyers in business practice the country over look on 
> annual subscription to Montgomery’s tax books as a 
regular item of equipment for tax work. Accountants, 
corporate executives, and bank officers everywhere re- 
gard them in the same way. 


Standard Since 1917 


“We make these books our first call. The best out 
authors have courage to come out and say what they 
think.” —Counsel, large oil company. 


“These books have for years been a major feature of 
our tax library. Nothing else quite takes their place. 
We retain a complete file for their value in checking 
hack on the law as it was applicable in prior years.”— 
Member, well known firm of accountants. 


“Fave always found them one of the most useful tools 
in tax practice.”"—Lawyer (former Treasury Department 
official ). 


We invite you, too, to become a subscriber. The 1946—47 
issues of Montgomery’s Federal Taxes—Corporations and Part- 
nerships and Montgomery's Federal Taxes—Estates, Trusts and 
Gifts will bring you the working information the individual 
lawyer needs in handling this year’s tax questions. 

In these volumes, you get everything complete in compact, 
convenient book form. They are inexpensive to buy, easy to 
use. You will use them in preparation of returns; to help in 


forming sound, all-angle judgments on tax matters; to give 
constructive and valuable advice. 
Pressures still existing on book production limit the 


number of new subscriptions we can fill 


Please Act Promptly on This Invitation 


Write today, on your letterhead or on the inquiry 
form below, for details about the 1946-47 issues of 
these standard hooks, and how to become a subscriber 





INQUIRY FORM—No Obligation 








THE RONALD PRESS COMPANY 
15 East 26th Street, New York 10, N. Y. 


Please send me full details on the advantages to lawyers of sub- | 
scription to Montgomery’s Federal Taxes—Corporations and Part- | 





nerships 1946-47 and Federal Taxes——-Estates, Trusts and Gifts 


| 1946-47, with cards for subscribing if I so desire. 

* M 118 
| Be ere LEST PTT ee eT eee re rr 
| Attention of....... Soh ehetss.060s tase h PO aon bccn saeeeneke | 
| (your name) | 
| Address... ic Salas alk coisa dalek testa lets Morac ub as. too Acceliids Sl naa ad oc aint. | 
i City ..Zone SS Seni s-eaesé sale | 
_—_—— —— ee . 
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FIND WHERE ee 


CHECK AVAILABILITY OF NAME 
Reserve) ) 


OBTAIN CERTIFIED COPY OF CHARTER 
¥: All amendments necessary? 
Special certification required? 
How many sets needed? 


check names tes, etc. 





WRITE FOR FORMS (and write) 


if available, 


Albany... 8 State jrue =i3 Aa change Place 
AS EMB. ERS Atlanta 7 ee ‘aan . WwW. Los A See Spring Street 
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Boston.............10 Post ee Square ‘ 120 Broadway 
Buffalo. 295 Main Street Philadelphia ....123 S. Broad Street 
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time-consuming detail of it all! Sometimes 
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sent to wrong department, or maybe forms 
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returned for a correction here or a change there 
and all to do over again; sometimes an error in 
the amount of checks and everything held up! 


No wonder so many lawyers, nowadays, put all 
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When you're ready to proceed, you issue one 
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In THIS ISSUE 








The Work Ahead 


Carl B. Rix, the Incoming Presi- 
lent of the Association, has written 
for its members an earnest state- 
ment of the Association’s practical 
accomplishments of the past decade, 
with a specific outline of the major 
tasks which he sees ahead for the 
organized lawyers of America, under 
the Association’s leadership. 


James C. Carter 


(he second in our series of sketches 
of great lawyers at the turn of the 
century is written by Frederic R. 
Coudert, himself one of the beloved 
leaders of our Bar. So far as we 
know, no other living lawyer had as 
close personal and professional asso- 
ciation with Mr. Carter. The delin- 
eation of that truly great American 
lawyer should bring inspiration and 
high resolve to all who read it. 


Liberty and Order: 
Conflict and Reconciliation 


Ben W. Palmer has written bril- 
liantly another article which, while 
essentially non-controversial, is an- 
other contribution toward giving to 
the lawyers of America a wider and 
more sound perspective for their 
great tasks. It seems to us to be a 
worthy appeal to the pride of the 
profession and for a consciousness 
of its essential unity. Incidentally, 
Mr. Palmer emerges now as a poet; 
he confesses the authorship of the 
opening sonnet; hence “no quotes”. 


Reorganization of the Congress; 
Handling of Tort Claims, etc. 


One of the most useful articles we 
have been privileged to publish is 
that by Former Congressman Aaron 


L. Ford on the Legislation Reorgan- 
ization Act of 1946. He is in special 
position to speak with authority. His 
explanation of the new provisions as 
to the settlement or trial of tort 
claims against the Government 
should be read carefully, as also what 
he writes as to the registration, etc., 
of “lobbyists”. 


The Courts of the United States 


The report of Director Henry P. 
Chandler of the Administrative Of- 
fice, to the 1946 Judicial Conference 
of the Senior Circuit Judges, is 
replete with significant facts as to 
the trends in the judicial business 
of the Courts and as to the efficient 
handling of it. After all, the law- 
yers and people should not lose 
sight of the outstanding fact of the 
improving and generally acceptable 
administration of justice, in and by 
the federal judicial system as a 
whole. 


Exceptions to the 
Administrative Procedure Act 


Ashley T. Sellers, authority on the 
new statute, contributes his second 
and concluding article, which will 
be most helpful to all lawyers who 
have to cope with questions of prac- 
tice and procedure affected by the 
rather intricate provisions as to “ex- 
ceptions” to the Act and to its 
Sections. 


October Term of 
the Supreme Court 


The Nation’s highest Court opened 
its term under circumstances which 
made it the cynosure of all eyes, 
among the profession and the public. 
Our reporter chronicles incidents 
and impressions. 


Labor Disputes and 
Judicial Process 


Eugene C. Gerhart’s winning dis- 
cussion in the 1946 Ross Essay Com- 
petition is readable and significant, 
as reflecting a young lawyer’s ap- 
proach to one of the most difficult 
problems of domestic policy. 


Message from Canada 


The President of the Canadian Bar 
Association, Chief Justice J. C. Mc- 
Ruer of Toronto, wrote for this issue 
of the JouRNAL the earnest message 
of greeting to American lawyers 
which he brought to our Atlantic 
City meeting, where the plans for 
further practical cooperation in 
common causes were implemented. 
entitled 


Our editorial comment 


“From the Bar of Canada”, is 


pointed. 


The World Court and 
the Connally Amendment 


Senator Wayne Morse has written 
especially for us a stirring account 
of the climax of the fight in the 
Senate for American acceptance of 
the jurisdiction of the Court. He 
gives his views of the controversial 
Connally amendment as to disputes 
involving matters of ‘domestic 
jurisdiction.” His tribute to the work 
of the Association is significant. 


Judicial Robes, ‘‘Natural Law’’, etc. 


Frank W. Grinnell, scholarly State 


delegate from Massachusetts, sub- 
mits pungent comments on four 
recent articles in our columns. Re- 
plying to Judge Frank, he points 
out that members of the Massachu- 
setts Supreme Court did not resume 
the wearing of the customary robes 
until our “completely adult jurist” 
became its Chief Justice. He quotes 
spirited exchanges as to the sources 
of law, in the Holmes-Pollock letters, 
to show that in one instance the 
gifted British scholar seems to have 
silenced his agile correspondent. 
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Any Kind of 
Court Bond 
Without Delay 
—Anywhere 
































New & Used 


JOS. M. MITCHELL 


LAW BOOKS 


Bought & Sold 


5738 THOMAS AVE. PHILADELPHIA 43, PA. 


Unless described otherwise, latest editions, 


used 


buckram, fine sound bindings, or comparable mate- 
rial; samples for examination on request; delivery to 
any city in U. S. A. included if rated or deposit 


accompanies order. 








Vols. Price 
What type of court bond Century Digest, 2 in 1 thin paper ed.............. 50 $75. 
do you require? The ! ities vnttardadcsacuaebnes 24 25. 
U. S. F. & G. organization | 2nd Decennial Digest....................0000eee 25 25. 
offers almost every con- re 29 73. 
ceivable type of bond to ee 36 200. 
satisfy judgments and Federal Digest Recompiled ed. 1-1941 Annual...... 27 27. 
awards, or to guarantee Myers Federal Dec's. (reprint of all U. S. Circ. & Dist. 
compliance with court de- Court Reports not in Fed'l. Reporter)........... 30 90. 
crees. In every county Federal 262-300 & Second 1-88 & Supp. 1-18...... 145 145. 
seat in the United States, U. S. P. Q. 20-67 in original parts................ 47 100. 
you'll find a U.S. F. & G. Federal Code Annotated.....................04. 16 Ask 
agent with power to issue WSR NOI 05 bi cine cede ss essdescsaneaans 72 Ask 
court bends ond cher U. S. Supreme Court Reports............... esas 325 600. 
| judicial bonds at a U. S. Supreme Court Reports Law Ed. in 89........ 325 275. 
| moment's attics. Supreme Court Reporter, 33-56................... 24 25. 
Atlantic Reporter 144-200....................0.. 57 75. 
Atteiatic RANOHtOr SOCOIE 6.0.5. 5.0 cos scenes cocina ees 45 110. 
Corpus Juris A-Z & Annos. 1935.................. 80 80. 
Uj S F & G Ruling Case Law, 28 vols. & Perm. Supp. 10 vols..... 38 38. 
- - - - American Dec's, American Repts. & American State 
eee AERTS: 311 311. 
GUARANTY COMPANY 
\ Ces Ciel Raita: we Ee | er ee eee 76 76. 
| RE io sca cnerinseavesnttna 7 ~—50. 
LRN Pad o8 ois.ainncsiens ope cece tiee sen 10 25. 
| DA ARAN Ae soi esd tac cusoveces inex tuhee 75 125. 
! State Reports {many states) to complete the years NOT 
| covered by the National Reporter System. Specify 
| state wanted. 
Originators of the Slogan: } Columbia Law Review, mixed buckram bindings... . . 42 175. 
: mova in -— le | U. of Pa. Law Review, vols. 60-93................ 34 250. 
Doctor or Lawyer" Selden Society, English Law & History, 1, 3-61...... 60 500. 
Blackstone —Sharswood ed..................... 4 6. 
C. CH. Labor Law Service to 9-1-46............... 5 10. 
| I i indigsksscastrucnsnanes 9 45. 
| Hughes Federal Practice to date.................. 19 50. 
| | | iiss acts vdnccevisteiviccess 4 10. 
| Williston on Contracts, to date..................4. 9 80. 
1] J 
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MONEY CANT BUY 
EVERYTHING 


All the gold ever mined could not restore even one hv- 
man life. 










But money can do one great service with certainty. It can safe- 
guard the activity of such a life that has been providing for others. 


The loss of a breadwinner is tragic enough, without the added 
horror of poverty for those who survive him. 


Life insurance dollars 
keep a family on the 


She PRUDENTIAL 


INSURANCE COMPANY OF AMERICA 


_ A mutual life insurance company 
HOME OFFICE NEWARK, NEW JERSEY 

















NEVADA 


AGENCY e TRUST Blue Sky Law. 


COMPANY 
NO 

























1S ni , Necessity of trips to Nevada to hold corporate 
CHENEY BLDG...RENO. NEV meetings, or for corporate organization. 


RENO NEVADA'S OLDEST AND LARGEST NO State tax. (Only $5.00 filing fee, yearly, for list of 
i totel-1 10) -¥ Gal [cMmeotol Ly inna officers ) 
carson’ ORGANIZED IN 1903 NO Annual reports. 
~< NO Stockholders’ liability. 
THE HOME NO Resident Directors required. 


NO Delay in Organization. Our home office completes 
the organization of the company the same day as 
instructions are received, including issuance of stock 


©) am 40101 NEVADA certificates. 


NO Taxation of non-residents’ stock. 
NO State inheritance tax. 


(elo) 120): 7 Wale) Gs no 


NO High valuation of non-par stock. (For purposes 
of filing non-par stock is valued at $1.00; most 
States value it at $100.00) 


NO Time limit in the charter; may be perpetual. 


Franchise tax or Franchise Tax Commissioner. 


NO Obligation to you for a copy of the latest 
printing of the Nevada Corporation Act. 


SEE OUR CARD - MARTINDALE HUBBELL LAW DIRECTORY 
NEVADA SECTION 


Vil 
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HE PRENTICE-HALL "INCORPORATING KIT" helps you 
iri the. state for incorporation which will best suit your 

client's purposes. It contains among other things Compara- i 
tive Charts which show at a glance the costs and requirements 
of incorporating in various incorporating states: organization 
tax and filing fees; inheritance, franchise and transfer taxes; re- 
quirements for reports; number and kind of incorporators and 
directors; restrictions in selecting corporate name; etc. It also 
includes requisition blanks and work sheets. 








CHECK THESE ADVANTAGES of The Prentice-Hall 
Corporation System, Inc.: help in selecting the state of 
incorporation, drafting and filing the certificate, mainte- 
nance of principal office in home state, keeping of cor- 
porate records, notification of tax due dates —in short, 
complete assistance at every step. Ask us for full informa- 





tion regarding this service, without obligation — and send 


(Our services are available 4,, | FREE copy of our “Incorporating Kit" referred to 


to attorneys only.) ete 


THE PRENTICE-HALL CORPORATION SYSTEM, Inc. 


90 Broad Street, New York 4, New York 


75 State Street, Albany, New York 222 West Adams Street, Chicago, Illinois 
317 South State Street, Dover, Delaware 122 North Seventh Street, St. Louis, Mo. 
611 Van Buren Street, Tallahassee, Florida 650 South Grand Ave., Los Angeles, Calif. 


582 Market St., Hobart Bldg., San Francisco, California 
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“A scholarly and useful outline 
of the legal principles 
underlying our present labor law.’ 

—THURMAN ARNOLD 


LABOR 


AND THE 


LAW 


by 
Charles O. Gregory 


The realities of the labor situation in the United States are best 
revealed by court reports and legislation. Based on this vast body 
of source material, Prof. Gregory's new book traces the growth 
of unionism within the framework of law. Subjects covered in- 
clude competition and tort liability, collective bargaining, organiza- 
tional drives, the labor injunction, National Labor Relations Act, 
the influences of the Supreme Court on the growth of union 
power, and kindred topics of vital significance. Practical sugges- 
tions are presented for the solution to the problem of strikes. 

The author was formerly Solicitor of Labor in Washington, 
serving for a time as Acting Secretary of Labor. During the war 
he served on numerous WLB panels. Since 1932 he has taught 
labor law at the University of Chicago. His book is a pioneer in 
a field which up to now has had almost no texts. 


At all bookstores * $5.00 


W. W. NORTON & COMPANY 
101 Fifth Ave., New York 3, N.Y. 
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by 
Reginald Heber Smith 

This attractive pamphlet describes a system 
of law office organization, which, Mr. Smith 
says, “has been in actual operation for twenty 
years and has worked reasonably well.” He 
lists the following benefits: (1) The elimina- 
tion of waste has saved thousands of dollars, 
and a dollar saved is a dollar of added in- 
come. (2) The attorneys have been able to 
produce the best work of which they were in- 
herently capable. (3) Morale and esprit de 
corps have been kept at a high pitch because 
the men believe the rules of the system are 
fair; indeed they have made the rules them- 
selves. (4) That nightmare of partnerships— 
how to divide the profits justly among the part- 
ners—has been dispelled. That problem has 
always tended to be a disruptive force in part- 
nership life; but no partner has ever left us to 
join any other firm. (5) Cost Control has en- 
abled us to handle at a moderate profit a 
great many small cases which otherwise we 
should have handled at a loss or perhaps not 
at all. (6) We have been enabled to grow 
from a small group of men to a somewhat 
larger group.” 

An appendix of forms is included. 
Price 50c 
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The” OF FICIAL” 
PQ€KET SEAL 


THE SEAL TO PLEASE YOUR CLIENTS 


STANDARD WITH LAWYERS, NOTARIES 
& CORPORATIONS ALL OVER THE WORLD 


Clients gravitate toward a lawyer who furn- 
ishes them with this light, fast, modern seal 
in place of the old-fashioned heavy and 
cumbersome seal — especially when it does 
more and better work, Get it from your 
stationer or marking device dealer or order 
it from... 
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WHY 


do you find in thousands 
of law offices in 


Rural County Seats 


and likewise in our biggest 


a, 8 i 
} 
f 


that a constantly used publication is 


U. $. Code Annotated 


The Official U. $. Code with Complete Historical 


Notes and Court Constructions 


There ts Sound Reason for its Popularity 


WEST PUBLISHING CO. : ‘ ‘ : ST. PAUL 2, MINN. 





EDWARD THOMPSON CO. BROOKLYN I, N. Y. 
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It is a great privilege and honor to 
be called to the leadership of this 
\ssociation, at this critical time in 
the affairs of our country and the 
world. I thank you for the compli- 
ment of your selection, but I confess 
that it brings to me a very solemn 
sense of responsibility. 

At least eleven times during the 
past ten years this Association has 
demonstrated its capacity to lead 
and act: 


1. First we re-formed our own or- 
ganization so as to place it on a 


representative basis and enable 
it to speak for and reflect the 
views of a great majority of the 
lawyers of the United States. 
Without that we could not have 
done what we have since done. 
Next we supported the rule- 
making power of the Supreme 
Court and the proposed Rules 
of Civil Procedure, after con- 
ducting forums and _ institutes 
through which our 
made many suggestions to im- 
prove the draft Rules and make 
them acceptable. Now we are 
doing the same thing as to the 
proposed amendments of the 
Rules. 
We worked constantly for im- 
provements in the administra- 
tion of justice, and we success- 
fully urged the creation of the 
Administrative Office of the 
United States Courts. 

1. We opposed and fought the bill 


members 





Note: Upon being elected President of 
the Association for 1946-47, at the Atlantic 
City Annual Meeting, Carl B. Rix, of Wis- 
onsin, gave to the JOURNAL this statement 
to the members of the Association as to the 
\ssociation’s accomplishment and the work 
vhich he sees as immediately ahead of the 
\ssociation and its members. 


ncoming President Rix 


arts the Tasks Abead 


to augment the Supreme Court, 
and we helped to organize the 
country and arouse the public 
opinion which defeated that 
measure. 

We strongly urged that Rules of 
Criminal Procedure be drafted, 
submitted to the Bar for criti- 
cisms and suggestions, and put 
into effect. That has been done. 
We led the long fight to curb 
the abuses in the administrative 
agencies and to prescribe fair 
standards of agency procedures, 
to the end that this may be “a 
government of laws and not of 
men.” The war delayed this 
great step forward, but the Asso- 
ciation’s Administrative Proce- 
dure Act is now a part of the 
law of the land, through the 
unanimous action of both houses 
of the Congress and the signa- 
ture of The President. 

We pledged our resources and 
our man-power to the support 
and furtherance of the Nation’s 
war effort, and did all we could. 
Our Legal Assistance work for 
the Army and Navy was a great 
help to the men and women in 
uniform. 


Lately our Association has been 
called on to advise and assist as 
to military justice and to suggest 
improvements in the Army 
courts-martial system. This 
work is still in progress, in 
charge of a Committee nomina- 
ted by the President of our 
Association and appointed by 
the Secretary of War. 

We agitated continually for sub- 
stantial increases in the insufh- 
cient salaries of Federal and 


State judges, as a measure of jus- 
tice to them and as a means of 
giving them a feeling of security, 
independence, and fair compen- 
sation, in the performance of 
their duties. An increase of 
$5,000 in the annual salaries of 
all Federal judges was enacted 
this year; many of the States 
have increased the salaries of 
their judges. 

We joined hands with our breth- 
ren of the Canadian Bar in be- 
half of the continuance of the 
World Court, the improvement 
of its Statute, and the recogni- 
tion of them as an integral part 
of The United Nations and its 
Charter. This was accomplished 
in San Francisco. 


Then we went to work and led 
the fight to have the United 
States bind itself to accept the 
compulsory jurisdiction of the 
World Court 
putes with other Nations which 
have accepted the Court’s juris- 
diction. This was accomplished 
by a decisive vote in the Senate. 


over legal dis- 


The possession of such a power 
and capacity for effective action when 
our commends itself to the 
good judgment of legislatures and 
the people carries with it a corres- 
ponding responsibility, especially in 
times like these. 

There are many things immedi- 
ately ahead for us to do: 

Organizations such as ours should 
take the lead and contribute all they 
can to the progressive development 
and strengthening of international 
law and its statement or codification. 

The Charter of The United Na- 
tions will need to be strengthened 


cause 
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and improved, in respects which this 
Association has pointed out, and 
perhaps in some others, wHen an 
atmosphere of international coop- 
eration has been regained; but mean- 
while we should do all in our power 
to keep America united, undivided, 
in support of The United Nations 
and the World Court. 

Further improvements and im- 
plementations in the control of the 
administrative agencies will be need- 
ed, and these will be tasks for our 
experience and _ skills. Administra- 
tive agencies in some States may be 
such as to call for legislation. 

The laws and regulations govern- 
ing aviation, air traffic, and airports, 
are new fields for the work of dis- 
interested lawyers. 

Public respect and confidence in 
all our Courts must be kept on a 
high plane, as basic in our federal 
system; and all our Courts should 
cooperate by being worthy of that 
respect and confidence. 

The projected survey of the pro- 
fession of law will undoubtedly dis- 
for which 
constructive remedies will have to 


close some _ conditions 
be found, in the interests of the pro- 
fession and the public. 


Above all, we as lawyers, and 


In electing Carl B. Rix as its Presi- 
dent for the Association year which 
starts November 1, the Association 
has chosen a lawyer who has had a 
great deal of experience in the prac- 
tice of law, in the teaching of law, in 
business, in religious work, in the 
work of the Association and the ad- 
vancement of the interests of the pro- 
fession and the organized Bar, and 
in leadership in civic and political 
affairs, and has without exception 
fulfilled the tasks he has undertaken. 

President Rix was born at Jack- 
son, Wisconsin, September 30, 1878, 
the son of Wareham P. and Marie 
(Stauffer) Rix. He received his law 
degrees at Georgetown University in 
1903 and 1904. He was admitted to 
the Bar of Wisconsin in 1905, and 
has practised law ever since in Mil- 
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our Bar Associations, have three 
great fundamental objectives: 

(1) To work unceasingly to improve 
the administration of justice 
and the rule of law, in the 
Courts and the administrative 
agencies; 

To strive to improve our pro- 
fession, its standards of educa- 
tion and fitness, its integrity 
and fidelity to the Canons of 
Ethics, its capacity to serve the 
public honorably and well; 


(2) 


To defend and preserve against 
all assaults and betrayals the 
American system of constitu- 
tional government, the rights 
and freedoms vouchsafed by our 
Constitution, the dignity and 
the opportunities of the indi- 
vidual citizen, the supremacy 
of law and justice over arbi- 
trary power in the hands of gov- 
ernments, groups, or organiza- 
tions. 
There is work for all of us to do, 
in this Association, in our State and 
local Associations, in our home com- 
munities. No lawyer can say that 
there are not things for him to do, 
in these great causes. This Associa- 
tion has been effective because it has 


waukee and his native State. As the 
head of the law firm of Rix, Kuel- 
thau, and Kuelthau, he has had the 
usual run of general practice, with 
trials, appeals, etc. 

He has engaged also in the de- 
velopment and direction of many 
business enterprises, in a variety of 
fields, and has served as a director 
and officer of those corporations. 
This has given him a broad and 
humanizing business experience, in 
addition to his training in the law. 

He has found time to be also a 
member of the faculty of the Mar- 
quette University Law School since 
1904. The subjects which he has 
taught are Property and Future 
Interests. 

In the Association and through 
his related activities, he has devoted 






become a great team, inspired by a 
common purpose. 

Everywhere I go, I find that our 
younger lawyers, especially those 
who have come back from the war, 
are eager to get down to work in a 
practical way to help their country 
solve the problems which make all 
of us anxious. They are uncertain 
as to what they can do and how they 
can best do it. They look to us for 
direction, guidance, advice. We 
ought to help our younger lawyers 
get into action for a better America. 
I do not care what views they hold or 
what political party they belong to, 
so long as they work for American 
ideals and traditions of law and im- 
partial justice, within the frame- 
work of our form of government. 
This is a new field of civic activity 
for us; we shall have to open new 
paths. We cannot let down these 
eager, earnest young Americans. 

For a year I am to be your Presi 
dent and then go back to working in 
the ranks. I shall need the help of 
all members of the Association. | 
shall try not to fail you. If we re- 
dedicate ourselves to our high pur- 
poses, and then go to work for them, 
we shall repeat our record of accom- 
plishments. 


Carl Barnett Rix 


especial attention to post-admission 
legal education, and has cooperated 
with the law schools in pioneering 
work in that field. During 1935-36, 
he took an active part in bringing 
about the reorganization of the As- 
sociation on its present representa- 
tive basis. He worked untiringly in 
the organization of the Association's 
fight against the 1937 bill to “pack” 
the Supreme Court of the United 
States. Through the Association and 
the American Judicature Society, of 
which he is a Director and Vice Presi- 
dent, he has worked long for the im- 
provement of the administration of 
justice. 

He has been actively interested 
in the objectives of international or 
ganization, The United Nations, the 
World Court, and the progressive 
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Carl Barnett Rix 


growth and strengthening of inter- 
national law. He is a member of the 
Association’s Special Committee in 
that field and a staunch supporter of 
The United Nations as well as all 
projects for a closer cooperation 
among the Nations, particularly 
with the lawyers of Latin America 
and the Inter-American Academy of 
International and Comparative Law, 
organized under the auspices of the 
Bar of Cuba and the authority of the 
Cuban Government, with George 
Finch, of the Carnegie Endowment 
as Chairman. During the past few 
years, he has taken a deep interest 
and participation in international 
trade, particularly with Latin Amer- 
ica, with research trips to Mexico, 
Guatemala, and Columbia. 

Mr. Rix has long been a leader 
in the Wisconsin State Bar Associa- 
tion and in the efforts to establish an 
integrated Bar in Wisconsin—a form 
of Bar organization in which he ear- 
nestly believes. He was the President 
of the State Association in 1933-34, 
after he was President of the Mil- 
waukee Bar Association in 1932-33. 

One of his chief interests has been 
in the religious work of the Episco- 
pal Church, and for years he was 
in service as a vestryman of St. Paul’s 
Church and in the Diocese of Mil- 
waukee in many capacities. In recent 
years, he has relinquished much of 
that work, but is still the Chairman 
of the Finance Committee of the 
Diocese, President of St. John’s 
Home of the Diocese; also a director 
of the Lake School for Girls and of 
the Milwaukee University School, 
which his children attended. 

Because of his strong belief in the 
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duties and responsibilities of citizen- 
ship, he has been active in civic and 
political affairs in his city and State, 
although never as a seeker after pub- 
lic office. He was an _ alternate 
delegate to the Republican National 
Convention in 1940. At the Chicago 
Convention in 1944 he attended as a 
proxy member of the National Com- 
mittee, and held that proxy from 
1941 to 1944. He declined election 
to the Committee in 1936 and 1944, 
preferring to eschew the tasks of 
party mechanics. At times he has 
taken part in primary and election 
contests in his _politically-minded 
State. Although a “regular” in his 
party allegiance, he has been identi- 
fied generally with the “liberal” and 
forward looking elements in_ his 
party organization. 

His many-sided activities in the 
American Bar Association are 
deemed especially to fit and qualify 
him to be its President. His interests 
and his work have been almost as 
diversified as the program of the As- 
sociation, as may be shown by the 
following list of principal capacities 
in which he has served during the 
past ten years: 

1937-1938 Chairman of the Ways and 
Means Committee 
1937-1945 Member of the House of Del 
egates as State Delegate 


1938-1941 Member of the Board of Gov 
ernors 
1940-1941 Chairman of the Budget Com- 


mittee 


1941-1945 Assembly Delegate to the House 
of Delegates 

1942-1946 Member of the Advisory Com- 

mittee of Section of Interna- 

tional and Comparative Law 

1942-1944 Chairman of the Committee on 

Advanced Legal Education of 


Section of Legal Education 





1942-1944 Chairman of the Special Com- 
mittee on Post-war Work Cor- 
relation 

1943-1946 Member of the Council of the 
Section of Legal Education 

1944-1946 Vice-president and Director of 
the American Bar Association 
Endowment 

1944-1945 Member of the Special Com 
mittee on the Economic Con 


dition of the Bar 

1944-1945 Member of the Advisory Com- 
mittee on the Economic Con 
dition of the Bar 

1944-1946 Member of the Section’s Com 
mittee on Cooperation with 
the Inter-American Bar As 
sociation 

1944-1946 Chairman of the Committee on 
Advanced Legal Education of 
the Section of Legal Educa- 
tion 

1944-1946 Member of the Committee on 
the Pre-legal Program of the 
Section of Legal Education 
and Admissions to the Bar 

1945-1946 Member of the Special Com- 
mittee to Report as to Pro 
posals for the Organization of 
the Nations for Peace and 
Law 

1937-1938 Member of the Council of the 

1945-1949 Section of Bar Activities. 


In 1907 he was married to Miss 
Sara C. Burney. Their children are 
Ellen Sybil (Mrs. James C. Town- 
ley), John Barney Rix, and Mary 
Paul (Mrs. James M. Markham). 
Their home is at 3019 North Summit 
Avenue in Milwaukee. He is a mem- 
ber of Delta Chi, Order of the Coif, 
and Delta Theta Phi. His diversions 
have been riding, tennis, fishing and 
golf. 

President Rix has already visited 
and addressed many State and local 
Bar Associations throughout the 
United States. He intends to de- 
vote himself fully to his duties as 
President. 
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By reason of a well-known psycho- 
ogical law, our early impressions 
seem to be stronger and more in- 
delible than our experiences in later 
life. Perhaps that is why Mr. Carter's 
personality made such an impres- 
sion upon me in my early youth, 
during college days and my appren- 
ticeship at the Bar. He was an old 
friend of my father, and it was there- 
fore my privilege to see him and to 
hear him from time to time. 
He was a lawyer of the 
old school, a barrister and 
a philosopher. He believed 
in the law as the outcome 
of human reason, was a 
great orator in the Greek 
sense of the word, a master 
of language but with the | 
knowledge that it must be | 
the resultant of 
reason and be directed to | 
the solution of 


human 


human 
problems. 

It is the fate of the 
lawyer to leave little im- 
pression upon history un- 
less he chances to 
occupied a prominent position in 


have 


the world of politics or government. 
that Mr. 
made upon the law is recorded in 
the decisions of the judges. These 
decisions alone are the 
upon which permanent historical 
reputations in the law are built, and 
the counsel who furnish so much of 
the labor and learning soon pass into 
the limbo of oblivion. 


Che impression Carter 


materials 


Carter's Philosophy of The Law 


The tradition of all great lawyers 
is a brief one; and the 


name of 





Some Reminiscences of 
James C. Carter 


James C. Carter, which bulked so 
large for half a century at the New 
York Bar, is probably known to few 
save the older lawyers and judges 
with whom he came into contact. 
He possessed not only a most im- 
pressive personality, as was evidenced 
by those who heard him almost daily 
in the law courts, and who nick- 
named him “boanerges’, the son 
of thunder; but he had a philosophy 
of the law from which he never de- 


Even among the seniors of our present day Bar, 


few have memories of personal or professional 


of the Common Law, who believed that the Con- 
gress and the Courts should keep their man-made 
law four-square with what is deep in the hearts 


to publish a distinguished lawyer’s recollections 
of his early association with such an exemplar 
of our profession. With Mr. Coudert’s vivid nar- 
rative, we publish from old archives, at his sug- 
gestion, some excerpts from Joseph H. Choate’s 
classic tribute to his antagonist and friend. 


viated throughout his long career. 

His thesis ever maintained was 
that Austin and the orthodox school 
of the day were all wrong in believ- 
ing that law was a command. He 
‘insisted that statute law was only 
effective when declaratory of the ex- 
isting law or custom itself, but that 
if it was contrary to the customs and 
usages of a people it was merely 
detrimental and 
by subterfuge and ultimate practical 
annulment. It was for that reason 
that in his many contests with James 
Dudley Field over the Field Code, 


would be beaten 





by Frederic R. Coudert 


OF THE NEW YORK BAR 


he finally triumphed in having that 
Code rejected by lawyers and legis- 
lators alike. 


A Crystallization of 
Customs and Morals 


Mr. Carter believed that the law 
developed only through judicial de- 
cision and the experiences of a grow- 
ing civilization as evidenced by the 
decisions of the courts. To him law 
was the crystallization of customs 
and of morals. It was the 
result of a constant series 
of experiences, and_ these 
embodied human wisdom. 


contact with James C. Carter, eminent Barrister In his time there was 


little administrative law, 
and I am sure that such as 


there was he did not regard 


and souls of men. We are privileged and honored as law at all. His ideas, 


which found utterance in 

many great law cases in the 

higher courts in New York 

and in the Supreme Court 

of the United States, were 

|  finallyembodied, during the 

_| latter years of his life, in 

a series of. twelve lectures 

destined to be delivered at the Har- 

vard Law School when sudden death 

terminated his brilliant and scholar- 
ly career. 


Recollections of 
Carter at Work 


I can see him now working at a 
desk in the Bar Association Library 
on one of his briefs, writing it out 
in his own hand, and remaining 
there day after day until the brief 
was completed. He always made his 
own briefs, and they were models of 
learning and logical reasoning on 
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the fundaments of his case. On ex- 
amining one of his arguments in a 
case in the Supreme Court you will 
find, in parenthesis, a phrase to the 
effect that ‘at this point, Mr. Carter 
proceeded for one hundred pages to 
discuss the history of uniform rail- 
road rates.” 

With all this scholarship, erudi- 
tion and absorption in the law, what 
struck the adolescent observer most 
was Mr. Carter’s earnest and power- 
ful personality. He always seemed 
to be exposing some great thesis 
bearing upon human conduct and 
human right. While never seeking 
public office, he was ever ready to 
lend his great weight and talent in 
righteous causes. As a voung man 
he made a reputation in the Tweed 
prosecutions. 


An Overpowering Sincerity 


He had little sense of humor, nor 
did he possess that persuasive power 
in speech which so often proves 
useful in bringing courts around to 
the views of the advocate; but no 
one could hear him speak, whether 
in public or in private, without real- 
izing his earnestness, his desire for 
the establishment of the truth, and 
a kind of over-powering sincerity. 
There was in Mr. Carter the dogma- 
tism of the prophet, but also the 
compelling character of the prophet 
in his very earnestness. 
Carter and Choate: 
A Contrast 
He belonged to a small group of 
barristers, scarce more than a half 
dozen in number, who in the latter 
years of the Nineteenth Century 
were almost constantly engaged in 
litigation in the New York Courts. 
One of his frequent opponents as 
well as colleague was Mr. Joseph H. 
Choate. They were close friends, and 
upon Mr. Carter’s death Mr. Choate 
wrote a memorial that is a literary 
gem as well as a vivid picture of the 
man himself. Choate—kind, fastidi- 
ous, cynical, caustic; and Carter— 
solemn, earnest, philosophical. They 
seemed in strange contrast. 
I have listened to them both in 
the courts with fascinated interest, 
and equally admired the divergent 
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qualities that made these two lead- 
ing barristers outstanding in the 
legal profession. 


An Experience of 
a Neophyte 
When a neophyte at the Bar, I re- 
member an experience of my own 
with Mr. Carter that must have 
amused those in the court. He and 
my father were opponents in an im- 
portant case involving an attempt to 
extinguish a corporation by indirect 
methods, other than those prescribed 
by statute. When one of the minor 
motions in the case came up, my 
father requested me to go to court 
to oppose it; and when I arrived 
there I found that Mr. Carter him- 
self, and not one of his juniors, was 
to argue the motion. 

I was naturally somewhat per- 
turbed; but when it came my turn 
to oppose him, I raised some proced- 
ural objections which seemed valid 
to me and were calculated to defeat 
the motion, which he had argued 
so fully by bringing in the funda- 
ments of the case and the objects at 
which he was aiming. When I fin- 
ished speaking, he came over in most 
friendly fashion, and putting his 
arm on my shoulder he said: “My 
boy, your father would never have 
taken such a point as that.” I must 
say that I felt a sense of relief when 
the judge said he would reserve de- 
cision and give the matter full con- 
sideration. 


The Sherman Anti-Trust Act 


One of Mr. Carter’s most important 
arguments was made in the case of 
the Trans-Missouri Freight Associa- 
(166 U. S.). He contended 
the unworkability of the 
Sherman Act and the necessity of 


tion 


against 


construing it as merely declaratory 
of the common law. 


I have often thought that had 


his argument been adopted by a ma- 
jority of the Court the course of the 
anti-trust prosecutions might have 
taken a very different and perhaps 
much more intelligent direction. In 
that case he made clear his philos- 
ophy of the judge-made law and 
the ineffectiveness of statutes as 
against common law. 


The Bering Sea Arbitration 


Of all Mr. Carter’s cases, his most 


distinguished case was that of the . 


Bering Sea Arbitration. An accouni 
of that great arbitration, the signif- 
icance and importance of which was 
never sufliciently appreciated by the 
Bar, has recently been written by 
Mr. William Williams, who was As- 
sistant Agent in the case, and has 
been printed in the American Jour- 
nal of International Law for Oc 
tober, 1943. It is an account which 
would well repay reading by any 
lawyer interested in the history of 
arbitration and especially by those 
interested in Anglo-American rela- 
tions. In it is found the peculiar 
feature that the Court was called 
upon to play a double role. 

In the first place, the Court was 
to decide certain definite questions 
of law as to the rights of the United 
States in the Bering Sea and its 
rights of property, protection or pos- 
session in the great seal herd. How- 
ever, in addition to these questions, 
and assuming them to be decided in 
the negative, then the Court was to 
recommend certain regulations de- 
signed to protect the herd from the 
rapid extermination with which 
open sea capture threatened it. The 
argument took the widest extension, 
involving factually the habits of this 
strange animal in traversing the seas 
for thousands of miles during cer- 
tain seasons of the year, and then 
returning to its breeding grounds in 
the United-States-owned  Pribilof 
Islands. 


Carter's Argument in 
the Arbitration 


The leading counsel for the United 
States, in addition to Mr. Carter, 
were Edward J. Phelps and my 
father, Frederic R. Coudert. They 
were opposed by Sir Charles Russell 
(later Chief Justice of England), Sir 
Richard Webster, who followed Sir 
Charles as Chief Justice, and Sir 
Christopher Robinson, of the Ca- 
nadian Bar. 

It fell to Mr. Carter to open the 
case. He spoke throughout full court 
sessions during a period of some 
eight days. He answered the many 
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juestions of the Court, and fully dis- 
ussed the origins and history of 
operty, and the philosophy under- 
ying the idea of property, thus mak- 


ing a foundation for his claim that 
according to the law of nature, upon 


which all property was predicated, 


the fur seal was the property of the 


United States. 
A Daring Thesis 
as to Property 
[he argument was one of fascinat- 
ing interest, predi- 
cated as it was upon 
the theory that prop- 
erty was really a mat- 
ter of trusteeship and 
that 
nations 


individuals and 
owned their 
property because the 
resources of mankind 
best 


could thus’ be 


served and most in- 
telligently used. It was 
a daring thesis; and 
the presiding arbitra- 
Courcel, 


tor, Baron 


the famous French 
diplomat, interrupted 
the argument to say: 
“Mr. Carter, you are 
taking us far into the 
domain of socialism.” 

But Mr. Carter, in 
no wise deterred, in- 
sisted that trustee- 
ship and trusteeship 
alone was the real ba- 
sis for and _ justifica- 
tion of private prop- 
erty. 

His colleague, Mr. 
Edward J. Phelps, our 
former Minister to 
England, a lawyer of 
highest ability, took a 
different view. He be- 
lieved that we had established in the 
Pribilof Islands an industry which 
consisted in taking only the surplus 
males, who were merely an injury to 
the fur seal herd, and protecting the 
mother and young on the Islands 
during the breeding season. He ar- 
gued that we had thus built up the 
seal herd, and that the killing of the 
female seals upon the high seas by in- 
discriminate slaughter incident to 








pelagic sealing meant the destruc- 
tion of the great industry which had 
been built up by the United States. 

The argument as to a closed sea 
and proprietary rights in the Bering 
Sea was not maintained vigorously 
by counsel for the United States 
because, as explained by Mr. Wil 
liams in the article above referred to, 
the Russian documents when proper- 
ly translated did not bear out the in- 
terpretation first placed upon them 





JAMES COOLIDGE CARTER 


by the State Department in its cor- 
respondence with Great Britain. 
Preparation and Argument 
Mr. Carter’s argument was probably 
one of the most sustained and im- 
pressive, dealing as it did with funda- 
mental legal and social questions, 
ever to be addressed to an interna- 
tional tribunal. It was, as Mr. Choate 
well said in his Memorial of Mr. 
Carter, prepared fo: the Association 





James 


of the Bar of the City of New York 
(Annual Reports, Vol. 5, 1903-06, 
page 133). 

It was just the case for the exercise 
of Mr. Carter’s characteristic qualities 
and methods in their very finest and 
highest forms. ‘ 


Mr. 
months in the preparation of his 


Carter had spent many 
case; had examined not only every 
direct authority but every general 
treatise which might bear upon his 
theories. 

At the end of his 
magnificent presenta- 


tion, I well remem- 
ber the admiration 
and exhilaration 


which the young sec- 
retaries and others of 
United States 
felt. We 
naturally wondered 
what Sir Charles Rus- 


sell would say to such 


the 
Commission 


a magisterial 
The 
Charles 


argu- 
ment. next day 
Sir 
tall, handsome, clear- 


arose— 


cut. With a rather stri- 
dent voice and a pe- 
culiar precision in the 
enunciation of each 
word he began, as I 


fol- 
lows: “During the last 


remember it, as 


week we have listened 
to the great argument 
of our learned friend, 
Mr. 
ing his exposition I 
the 


Carter. In _hear- 
am reminded of 
barrister who, 
little 
sustain 


young 
having prece- 
dent to his 
case, when questioned 
cited to his Lordship 
the great Book of Na- 
ture, to which his Lordship inter- 
rupted to ask: ‘And pray what page 
and what edition please, do you rely 
upon?’ And so I say to you, Mr. 
Carter, ‘what page and what edi- 
tion, please?’ And I pass on to argue 
the case from the standpoint of 
definite legal precedent.” 
Carter’s Comments on 
an Ironic Argument 


Sitting quite near Mr. Carter I 
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James C. Carter 


could not but observe the flush of 
anger with which our great pro- 
tagonist listened to these ironic 
words. When the hour for adjourn- 
ment came, we all went across the 
street to the American office. Mr. 
Carter, as was his custom, walked 
alone; and, after we had seated our- 
selves, he stood for a moment and 
looked about We were in 
breathless expectancy of what he 
would say regarding the irreverent 


him. 


remarks of the adversary. Raising his 
hand, he said: “Gentlemen, did you 
hear what that scoundrel said today!” 
In hushed silence we listened to 
the wrath of the great barrister. The 
next day, however, the case pro- 
ceeded as usual; and years afterwards, 
when the Chief Justice of England, 
Lord Killowen, came to our Bar As- 
sociation, he was received by Mr. 
Carter, who made a most friendly 
and eulogistic address of welcome. 


I have often thought how much 
better was the forensic settlement of 
international disputes than the sol- 
dier’s way of doing it. The Bering 
Sea Arbitration had at one time 
aroused great feeling in the United 
States. Canadian ships had been 
seized; British had been 
ordered to the Bering Sea; and yet, 
after a summer of these forensic dis- 
putations, and after a decision by the 
Tribunal advising regulations mini- 
mizing pelagic sealing, the contro- 
versy passed almost forgotten into 
history. 

Relations between the two Na- 
tions were in no wise impaired; the 
fur seal was saved, had increased in 
number, and a landmark had been 
set for the judicial settlement of in- 
ternational controversy. 


cruisers 


Greatness of Personality 
and Character 


It was a great privilege to have 
known Mr. Carter. I am sure that his 





influence was a formative one in the 
lives of many younger men. His be- 
lief in the law and its possibilities 
was of a mystic religious nature. His 
personality and his character were 
superb. His respect for the tradi 
tions of the Anglo-American Bar 
were of the highest. His was the life 
of a great barrister devoted to all 
that was noblest and best in his pro- 
fession. 

The memory of such a man should 
be kept green in our land. Men 
such as he are the spiritual descend- 
ants of the great lawyers who stood 
for English liberty, and who made 
and sustained our Constitution—a 
Madison, a Marshall and a Webster 
—and bulk large by reason of their 
role in our political and judicial 
history. The dignity and character 
of men like James C. Carter justly 
entitle them to be ranked as spirit- 
ual descendants of those great his- 
torical personages. 


Excerpts from Joseph H. Choates Memorial of James C. Carter 


James Coolidge Carter was born at 
Lancaster in the State of Massachu- 
setts, on October 14, 1827, and 
died in New York City, February 
14, 1905—his life covering a period 
of seventy-seven and four 
months, just two-thirds of the ex- 
istence of the Government of the 
United States. He thus lived during 
the administration of twenty of our 
twenty-five Presidents. In this single 
lifetime our country grew from 
twenty-four States, with 12,000,000 
of people, to forty-five, with 80,000,- 
000 10,000,000 in our 
conquered dependencies—made ma- 


years 


and more 
terial progress such as no equal 
period of the world has witnessed in 
any country, and became a world 
power ready and able to take a just 
and leading part in international 
affairs—Mr Carter, coming into life 
with no advantages whatever but his 
own natural gifts stimulated by pov- 
erty and the spur of necessity, grew 
with the growth of the country and 
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by sheer force of brains and charac- 
ter, had become at the time of his 
death one of her best known and 
most valued citizens, the acknowl- 
edged leader of the great profession 
of the law, foremost among its 110,000 
votaries—and exercising a wide and 
powerful influence for good among 
the people of his time. Such a career 
is no accident, and it is interesting 
to recall as briefly as possible the 
steps by which he rose from obscuri- 
ty to national and _ international 
distinction. 

When I entered Harvard Col- 
lege in 1848, Mr. Carter, who had 
already been there for two years, 
was a very marked man among the 
three hundred students who then 
constituted the entire community of 
that little college. To very com- 
manding abilities he added untiring 
industry, and to lofty character most 
pleasing manners, a combination 
which made him easily foremost. 
He was filled with an honorable am- 


bition, and took all the prizes, and 
not content with perfection in the 
college curriculum, he took an in- 
terest in the public questions of the 
day, and cultivated the art of public 
speaking with discriminating as- 
siduity. Like all the young men of 
that day he was a devoted admirer of 
Mr. Webster, who did more than 
any other man to kindle the patriot- 
ism and arouse the national spirit of 
the younger generation, and I al- 
ways thought that he modeled him- 
self upon that noble example in 
style, in expression and in the mode 
of treating every question that arose. 
Indeed in his last years I regarded 
him as the last survivor of the Web- 
sterian School... . 

From lack of means, Mr. Carter 
found it a hard struggle to get 
through college, and even to enter 
it. For this reason he came two years 
late, having, I believe, engaged in 
some commercial employment to 

(Continued on page 799) 
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Liberty 


and Order: 


Conflict and Reconclation 


A LAWYER’S PRAYER 


When God enbalanced the universe 
of suns, 

Counted the myriad-laced snow- 
flakes the little rivulet runs 

Into the land-encaptured seas, the 
white and red blood cells, 

The spiders’ legs, the petals on the 
rose, the insect wings, 

The vibrations of Orion’s light, and 
every bird that sings 

Lest multiplying endlessly 
songs drown out the yells 

Of catamount in unrestrained for- 
ests darkening the world, 
He gave to molecule and monster 
and the constellations whirled 
An ordered universe of liberty and 
law. 

So may | humbly do my part 

In building up through centuries the 
art 

Of reconciling liberty and order, 

Preserving man from the ever im- 
minent maw 

Of chaos, brutality, disorder. 


their 


A perennial problem of life is the 
reconciliation of principles of liberty 
and order. This is essentially the 
work of our lives as lawyers. And so 
we may ask our brother at the Bar: 
Do you ever feel that you resemble 
Sonja Henie, George III, Michel- 
angelo, Plato, Aristotle, Shakespeare 
writing a sonnet? Or the whirling 
governor of an engine, a juggler of 
colored balls on the vaudeville stage, 
an acrobat, a child learning to be- 
have or a baby to walk? For all of 
these struggle at the same reconcil- 
ing Sisyphean task. 

We in our offices strive to give 
our clients the largest measure of 
liberty of action within the inter- 
stices of a network of restraining 
law. In the courtroom we seek per- 
suasion and conviction by the pres- 
entation of facts within the mani- 


fold restrictions of substantive and 
procedural law, the pleadings, lim- 
itations on the order of proof, the 
law of evidence, and the necessity of 
making a proper and intelligible rec- 
ord for purposes of appeal. With 
liberty we range afield in search of 
cases and statutes and evidence and 
then, as in the analogous systole and 
diastole of analysis and synthesis in 
the sciences, we reduce these to order 
We 
see with Aristotle and St. Thomas 
Aquinas that judgment is a union 
and separation, a synthesis preceded 


for trial, argument and brief. 


by analysis. 


Conflict in Whole Field of Law 


In the whole field of law the con- 
flict rages between liberty and order. 
For Kant the first problem in law 
was the relation of law to liberty. 
The government of laws rather than 
men which Aristotle favored stands 
for authority, order, protection 
against arbitrary power, or as Dean 
Pound would say, against oriental 
justice. It promotes stability and by 
its certainty or pre- 


dictability encourages 


| 
economic enterprise. | 

But the 
ment of men em- 
bodied in Plato’s 
ideal judge intro- 
duces an element of 
liberty or discretion 
so that a case may 
sometimes be unique- 
ly treated and liberty 
and progress freed 


govern- 





from an iron rigidity 
of unyielding rule. | 
For the problem cf | 


by Ben W. Palmer 


OF THE MINNEAPOLIS BAR 


rule and discretion is a basic prob- 
lem of the law at all times among all 
peoples. 


The Libertarian Element in Law 


In Anglo-American law the liber- 
tarian principle abating the rigors 
of the strict authoritative law is ex- 
emplified in equity, the growth of 
fictions, the general verdict of the 
jury, the discretion of police and 
prosecutor, parole, pardon, the in- 
determinate sentence, the use of 
standards by virtue of which many 
cases may be treated as unique upon 
their “peculiar facts’, judicial tech- 
nique in the choice of competing 
maxims or analogies and in deter- 
mining the “controlling issues”, the 
calculated generality of constitution- 
al phrases, the weakening or avoid- 
ance of stare decisis by ignoring, 
“distinguishing” or overruling prior 
cases and the use of administrative 
tribunals. 

The struggle is exemplified also 
in the conflict of legal philosophies, 


analytical, historical, realistic or 





Ben W. Palmer writes this time of the perennial 
conflict between liberty and order, in men’s 
march toward freedom, happiness and individ- 
ual opportunity. His exposition gives perspec- 
tive for the lawyer’s part in this ageless task of 
reconciliation and adjustment. Above all, he 
emphasizes the need for an awareness of the 
individual lawyer’s responsibility and role, if 
the profession of law is to regain its rightful 
leadership in the people’s cause. His conclu- 
sions lead to the deeply religious and moral 
bases of law, liberty and order. 
with which the article opens is his own. 





The sonnet 
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functional, widening out through 
philosophies of government into the 
realm of philosophy in general. It is 
these philosophies in their shifting 
or consistent pressures upon the in- 
dividual judge that determine his 
choice and proportion of ingredients 
for the judicial brew, in Cardozo’s 
phrase: “logic, and history, and cus- 
tom, and utility, and the accepted 
standards of right conduct.” It is 
these that tell him when “symmet- 
rical development” is “bought at too 
And it 


unconscious loyalty or yielding to 


high a price.” is the often 
one of these philosophies that de- 
cides his preference as between lib- 
erty and authority. 


Only Law Can Give Liberty 
The paradox of the law was nevet 
better stated than by Goethe: “Only 
You 
must be restrained, my brother, in 


the law can give us liberty.” 


order that I may be free. Otherwise 
we revert to the nasty and brutish 
state of nature of Leviathan where 
might makes right, nature is red in 
tooth and claw, and the law of the 
jungle rules. 

The paradox of the law is also 
that involved in the basic problem 
of government: The reconciliation 
of liberty and authority, the claims 
and rights of the individual with 
those of the state. Heraclitus of Eph- 
esus about 500 B. C. wrote: “The 
major problem of human society is 
to combine that degree of liberty 
without which law is tyranny with 
that degree of law without which 
liberty becomes license.” Wentworth 
making his confession of political 
faith upon his impeachment said: 
“The happiness of a kingdom con- 
sists of a just poize of the King’s 
prerogative and the subject’s lib- 
erty.” Burke, in posing the problem 
that faced the French Revolutionary 
Assembly, stated that which faced 
the makers of our Constitution dur- 
ing the critical period when the pen- 
dulum had swung dangerously far 
from order toward chaos: “To form a 
free government, that is to temper to- 
gether the opposite elements of lib- 
erty and restraint in one consistent 
work.” Ten years before he had said: 
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“The liberty, the only liberty I mean 
is a liberty connected with order.” 


The Equipoise of 

Liberty and Government 

In the opening of the Social Con- 
tract, Rousseau asked: “By what in- 
conceivable art has a means been 
found of making men free by mak- 
ing them subject?” Radical Tom 
Paine said that the design and 


end of government is “freedom 


’ Conservative Daniel 
Webster summarized as well as con- 
cluded his epic reply to Hayne: “Lib- 
erty and Union now and forever, 
one and inseparable.” It is in the 
attempt to maintain the delicate 
equipoise of these conflicting forces 
that Montesquieu proposed a sepa- 
ration of governmental powers and 
that we have an independent judi- 
ciary. It is the success of this balance 
that explains the longevity of our 
Constitution. 


and security.’ 


It also explains the 
controversy over and the perplexi- 
ty of the problem of reconciling 
national liberties with a war-free 
world order or an organization of 
United Nations. And it is related to 
the struggle between laissez faire and 
a planned economy, frontier individ- 
ualism in the law and the demand 
for order in an increasingly urban 
America. 


The Oscillations in Balance 
We need not accept without quali- 
fication cyclical theories of history, 
whether the dialectic be of Vico, 
Hegel or Marx, based upon or in- 
fluenced by the swing of the pendu- 
lum down the ages from anarchy to 
tyranny through happy periods of 
moderated balance. But we would 
be blind not to see the oscillations. 
“Sargon’s kingdom,” says Rostov- 
tzeff, “lasted for two centuries, ap- 
proximately until 2625 B. C. Grad- 
dually, however, the centrifugal 
forces of the kingdom outweighed 
the centripetal and decomposition 
and feebleness set in.” 

Greece, Rome, France, England, 
Germany, America; all tell the same 
tale. 

In the fourth century B. C. 
Greece was torn by political and 
social anarchy. As Rostovtzeff says, 


“The principle of autonomy for the 
individual city states had been vic- 
torious over the principle of unif- 
cation.” The contrast between the 
Greek with his 
liberty ending in subjection and the 
Roman with his emphasis upon 
duty and his penchant for order is 
classic. ‘“The Greek city-state in the 
two centuries of its development 


intoxication with 


proved unable to create a national 
union of Greece and reduced Greece 
to a condition of political anarchy 
which must infallibly end in her 
subjection to stronger and more 
homogeneous government.” 


Reconciling Liberty with Order 
Santayana has well said: “This is the 
nemesis of revolutions too: that in 
order to survive they must restore 
the tyranny which they destroyed.” 
Rousseau’s plangent phrase—‘Man, 
born free, is everywhere in chains” 
—preceded the French Revolution 
and a dissolution of the political or- 
der. But later the “nemesis” came 
when Herault de Sechelles called for 
a dictatorship of Public Safety. “The 
moment has come,” said he, “when 
a veil must be cast over the statue of 
liberty.” And Marat cried out: “It 
is by violence that liberty must be 
established and it is indispensable 
that a momentary despotism of lib- 
erty should be established to crush 
the despotism of kings.” 

Finally we have Napoleon. 
Hailed at first as the man who would 
check the Revolution and reconcile 
liberty with order, he exclaims, later 
to be echoed by Carlyle, “Both the 
savage and the civilized man need a 
lord and master. . . . Obedience is 
man’s duty; he deserves nothing bet- 
ter, and he has no rights.” And re- 
peating Louis XIV’s “I am the state,” 
he adds that “The laws of conven- 
tion and morality cannot be applied 
to me”, and crowns himself with his 
own hands in Notre Dame as Em- 
peror of the French, arousing Bee- 
thoven’s anger at the “hero.” 


Conflicts in English Legal History 
As the conflict between liberty and 
order raged during the French Rev- 
olution so had it during that momen- 
tous battle between the House of 
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Commons standing for liberty and 
the Stuarts with their pretensions of 
Divine Right, followed later by the 
uiumph of a newer authority in 
Protector” Cromwell. 
saw in the Stuart period as in the 
later conflicts between Whig and 
lory “the very crisis of the great 
conflict between Oromasdes and 
Arimanes, liberty and despotism,” 
though later he was to recognize the 
need of Tory ballast as well as Lib- 
eral sail. 


Macauley 


And when we come to the Amer- 
ican Revolution we again find the 
roblem of reconciliation. James 
lruslow Adams sums it up almost as 
we might state the problem of a 
league of nations: “The real ques- 
tion lay far deeper than constitu- 
ional quibbling over taxation... . 
Both English statesmen and Colonial 
leaders were feeling their way to- 
ward the solution of a problem that 
is perhaps insoluble, the reconcili- 
ation of freedom and empire.” 


The Struggle Between 
the States and the Union 
So also in America Theodore Roose- 
velt saw the struggle in “the long 
contest between the nationalists and 
separatists which forms the central 
fact in our history for the first three 
quarters of our national life.” Tem- 
porary coalescence of the colonies 
and people because of the inescap- 
able necessities of war, anarchy with- 
in and dissolution of the bonds of 
union among the States during the 
critical period when the pressure of 
war was removed, precarious balance 
during the period of the Hartford 
Convention and the struggle over 
States’ rights, a temporary “veiling 
of the statue of liberty” during the 
Civil War: the 
swings under the Constitution of 
1789. 


Thus pendulum 


Liberty vs. Dictatorship 
S. L. Garvin, viewing the first World 
War as we view the second, said in 
1924: “This wide and various strug- 
gle between liberty 
has been the most 
of our generation, 
itself.” And in Germany we have 
seen the oscillation from more than 


and dictatorship 
significant event 
next to the war 





350 states at the Treaty of Westpha- 
lia, through Frederick the Great and 
the Kaiser and the Weimar Repub- 
lic to a now destroyed Hitler. Is it 
strange, then, that we have Speng- 
ler’s cycle, Benjamin Kidd finding a 
socialized key to history in conflict 
between the individual and the state, 
Pareto speaking of history as a pen- 
dulum alternating between liberty 
and authority? 

Thus Condorcet explained _his- 
tory as the result of the conflict be- 
tween the tendency of man to enter 
the social state and a perpetual re- 
sistance to this tendency, ever threat- 
ening to dissolve it. And in our own 
day Sorokin teaches that Western 
society is just completing a sensate 
or individualist and beginning an 
ideational or collectivist period. So 
Toynbee uses the conception of Con- 
fucianism, Yin and Yang, the passive 
and the active principles, to account 
for historical growth. 


Law and the Individual 
What is true of law and government 
and peoples is obviously true of indi- 
vidual life. The success or happiness 
of the individual is measured by the 
extent to which he is able to satisfy 
his desires and achieve his purposes 
within the limits set by the laws of 
of 
science, morality, religious and edu- 


gravitation and physics, con- 
cational teachings, customs and tra- 
ditions of the family, village, nation 
and race, fashion, changing public 
opinion, the practices and ethics of 
profession or trade, positive law. The 
shades of the prison house close up- 
on us, but we also find our freedoms 
in reconciling centrifugal forces of 
passion with centripetal powers of 
reason and will. 

If the reconciliation of conflict- 
ing principles is not properly 
achieved, we have the problem child, 
At 
one extreme there is the man that 


the criminal, the social misfit. 


the law must collar; at the other per- 
haps Mr. Milquetoast overawed by 
these overwhelming authorities, or 
some mute inglorious Milton or vil- 
lage Hampden with unrealized ca- 
pacities for self-assertion and achieve- 


ment. And so we have insurgent, 
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buoyant, aspiring youth in conflict 
with crabbed age with its inhibi- 
tions, its cautions and its emphasis 
upon authority. 


Problems of the Individual Life 
There is rebellious Rousseau like 
Bergson with his elan, vital glorify- 
ing instinct, repudiating external 
controls of impulse as against nature; 
as Babbitt said transforming “‘con- 
science itself from an inner check in- 
to an expansive emotion,” believing 
that to “go out and mix one’s self 
with the landscape is the same as 
duty.” No 
Rousseau called decorum “the var- 


doing one’s wonder 
nish of vice,” that he pursued de- 
lirium and vertigo for its own sake, 
was the greatest of anti-intellectuals, 
and said: “I was, if not virtuous, at 
least intoxicated with virtue.” Rous- 
seau never learned; Goethe did. The 
lusts of sensation, of power, and of 
knowledge were certainly expressed 
in “Werther,” “G6tz” and in “Faust.” 
Faust seduces Margaret with the 
cry: “Feeling is everything.” But 
Goethe, as he attained the Greek 
ideal of measure and proportion, saw 
that true culture is the result of dis- 
cipline. He wrote in his journal: “A 
more definite feeling of limitation 
and in consequence of true broaden- 
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ing.” And continuing the paradox, 
he said: “Anything that emancipates 
the spirit without a corresponding 
growth in self-mastery is pernicious.” 


The Ironic Conflict of Controls 
Sophocles, Aeschylus and Euripides 
and their emulators, down to the 
creators of the latest Broadway or 
motion picture success, have seen 
that the essence of dramatic action 
lies in this ironic conflict. The battle 
may be with time and tide and cir- 
cumstance, with the wills of other 
the the 
science, the laws of nature, of man 
or of God. And in the field of edu- 
cation the conflict rages. Shall the 
emphasis be upon self-expression, an 


men, Fates, voice of con- 


elective system, “education as play,” 
or upon social conformity, stability, 
tradition, the mores of the commun- 
ity, studies that discipline the mind 
and will? Shall it be Dewey or Con- 
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fucius or a balance of the two? So 
also in the science of any age: Is the 
great need for analysis or synthesis? 
So also of that basis of all thought 
and speech: Definition. For defini- 
tion itself involves a reconciliation 
or balance of the perennial conflict. 
It insures liberty within the defini- 
tion by its authoritative exclusion of 
the extraneous. 


Liberty Balanced Against Authority 


Every product of literature and of 
the creator’s 
attempt to balance liberty against 
authority, and criticism is but an 


art is the result of 


appraisal of his success. The poet 
has first his impulse, his passion, 
But he must 
bring all these under control. He 
must bit and ride the horses of 
his inspiration lest they carry him 


imagination, frenzy. 


too close to the sun and he be de- 
stroyed by incomprehensibility. So 
the genius of Shakespeare must be 
controlled by limitations of stage 
production or of the sonnet form. 
True artists “fret not at their con- 
vent’s narrow room.” For “in truth 
the prison in which” they doom 
themselves ‘“‘no prison is.”” As Quin- 
tilian said: “Artistic structure gives 
force and direction to our thought.” 
Voltaire chose to work in the French 
classic with its three unities and 
fixed forms. “We do not permit the 
“We re- 
quire an author to carry without a 


smallest license’, he said. 


break all these chains and yet he 
should appear ever free.’” Hamlet’s 
advice to the actor applies to the 
poet. He the 
torrent, tempest and whirlwind of 


too must “in very 
passion, acquire and beget a tem- 
perance that may give it smooth- 
ness.” How wrong was Carlyle when 
he said: “Alas, Shakespeare had to 
write for the Globe Playhouse: his 
great soul had to crush itself, as it 
into that other 


mould.” For this “crushing” was an 


could, and no 
earmark of his genius. 

So Chesterton speaks somewhere 
of an ecclesiastical patron who said 
to a painter: “There is a curiously 
Shaped piece of wall in the angle 
of two pieces of vaulting in my 
church. I wish you to paint there 
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the Temptation of St. Anthony.” 
“What true artist,” says the master 
of paradox, “would not rejoice in 
such terms, feeling himself inspired 
by the very narrowness of the condi- 
tions imposed.” And have you not 
sometimes been inspired by the very 
narrowness of the terms imposed by 
a difhcult lawsuit? 


The Weighting of the Scales 
According as the scales are weighted 
towards liberty or authority we have 
the The 
Elizabethan period, for example, 


romantic or the classic. 


was a “time of individualism, of 
progress and therefore, as we should 
expect, a time of initiative, activity, 
curiosity, invention, imagination.” 
It was a spacious time “to vent 
the feelings, to. satisfy the heart 
and eyes, to set free boldly on all the 
roads of existence the pack of appe- 
tites and instincts,” says Taine. Even 
while Shakespeare lived the wave 
receded, and the trend toward the 
the 
“He ought to 


artificiality and controls of 
Restoration set in. 
have had the brakes put on him,” 
Jonson said of Shakespeare. And 
Dryden later said of the Elizabe- 
thans: “Their wit was not that of 
gentlemen and it frequently de- 
scended to clenches.” 

So it is that we have in literature 
and the arts, as in life, convention 
and revolt, culture and anarchy, 
Tennyson versus Browning, Long- 
Whitman, 


Panza and Don Quixote, imagina- 


fellow against Sancho 
tion and reality, enthusiasm and 
necessity, passion and duty. We have 
Storm and Stress, Hugo, Delacroix, 
Rodin, the playwright’s script and 
Hamlet’s objection to ad libbing. 
There is fugue and boogie woogie 
and a Romanticist like Berlioz who 
was, as he said, “‘to make all barriers 
But like 
he sometimes, as Schauffler would 
the reef of 
music as in 


crack.” other Romantics 


Say, “was wrecked on 


amorphism.” And in 


literature there are Gertrude Steins. 


The Artists’ Reconciliation 


The composer struggles like the 
poet. He has his forms: sonata, 
symphony. There are the limita- 


tions of the human voice in pitch, 


power, tone, breathing and endur- 
ance even for ‘“Wagnerian singers; 
of orchestras denied Tschaikowsky’s 
cannon; of ordinary musicians, and 
even of virtuosi limited to ten fin- 
gers and hands of limited span. The 
conductor faces limitations as to 
liberties with the score, the capabili- 
ties of his players, accepted inter- 
pretations, the taste of time and 
place and patrons. Sculptor, painter, 
architect must curb their vaulting 
imaginative ambitions by ineluct 
able restraints of materials—bronze, 
marble, granite; limitations of space, 
size, proportions, perspective, light- 
ing, the taste and purse of populace 
or patron. And with all these curbs 
the artist must reconcile liberty and 
authority in another way by achiev- 
ing unity in variety. 

“sanity in insanity” 
that is the basis of aesthetic appeal. 
The eye must be kept within the 
picture or upon the great rose win- 
dow or cathedral facade by composi- 
tion and unity of subject while 
it revels freely in beauty of detail. 
So there is beauty in the movement 
of a great athlete or dancer who 
achieves his purpose through and 


For it is this 


within the limitations of perfect 
form. There is beauty also in the 
unity in variety of a double play, or 
the infield moving in for a bunt, or 
players advancing a football. And 
there is also a terrible beauty in the 
grim co-ordination of a bombing 
crew or land, sea and air forces, even 
of the enemy. 


Dominance of the 

Individual or Society 

In another aspect of the struggle 
within the arts Faure has noted a 
rhythm or pulsation resulting from 
the alternating dominance of the 
individual and of society resulting 
in what the Saint-Simonians called 
critical and organic periods. “His- 
tory,” he says, ‘is like a heart that 
beats—like a fist that opens and 
closes. The older I grow, the more I 
observe, the more I notice how I 
live, the less can I conceive it pos- 
sible to consider the history of peo- 
ples and the history of the mind 
otherwise than as a series of alter- 
nations, now rapid and now pre- 
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cinitous, of disintegrations through 
\nowledge, and integrations through 
ve. It is the rhythm that Laplace, 
imarck, Spencer catch in the evo- 
tion of the universal drama itself.” 
As to art, Newman says in his 
agner: “At bottom all form, all 
ic, in music, in fiction, in drama, 
in architecture, in sculpture, is one 
in Object and process; a coherent 
hole has to be made out of parts, 
and the parts have to justify their 
xistence by showing themselves in- 
dispensable to the whole.” ‘This was 
in the Platonic tradition that every- 
(hing that is ordered has the mark 
{ beauty in it. As Emerson put it: 
“Art, in the abstract, is proportion, 
or a habitual respect to the whole 
by an eye loving beauty in de- 
tails.” And Conrad in his preface to 
Ihe Nigger of the Narcissus says: 
‘Art in itself may be defined as a 
single-minded attempt to render the 
highest kind of justice to the visible 
universe by bringing to light the 
truth, manifold and one, underlying 
its every aspect.” 


Conflicts and Reconciliations 

in Philosophy 

In philosophy as in art we find con- 
flict and unity in diversity. About 
150 B.C. Empedocles advanced the 
doctrine that the four essences—air, 
earth, water and fire—changeless in 
themselves, by their commingling 
and separation composed the varied 
and changing world. Two forces 
played upon these elements: A unify- 
ing force, love; and a separating 
force, hate. Tertullian wrote of God: 
“His Reason made the universe of 
things diverse, that all things should 
consist of a unity made of rival na- 
tures, such as void and solid, ani- 
mate and inanimate, tangible and 
intangible, light and darkness. Yes! 
of life and death, too. The same 
Reason made a unity of Time also.” 
“Philosophy,” says Emerson, “is the 
account which the human mind 
gives to itself of the constitution of 
the world. Two cardinal facts lie 
forever at the base; the one, and the 
two. 1. Unity, or Identity; and, 2. 
Variety. We unite all things, by per- 
ceiving the superficial differences 
and the profound resemblances. But 








every mental act—this very percep- 


tion of identity or oneness—recog- 
nizes the differences of things. One- 
ness and otherness. It is impossible 
to speak or to think without em- 
bracing both.” As Goethe put it: 
“IE you would refresh yourself from 
the Whole, you must see the Whole 
in the little.” 


Metaphysicians of the One 

and the Many 

The history of philosophy since the 
Greeks represents largely a conflict 
between the metaphysicians of the 
One and the Many. The funda- 
mental problem of ontology, the ul- 
timate problem of thought, is the 
harmonizing of these concepts, the 
bridging of the chasm between unity 
and plurality. The Greeks discussed 
the problem of Universals, objects of 
a universal idea or concept. This 
was the great question of philosophy 
in the Middle Ages. Are genera and 


species things? What corresponds to. 


these universals in the order of real- 
ity outside the mind? Are there only 
individual things? These questions 
are important because they touch 
the basis of all knowledge. 

Scientists debate 
whether there is something analo- 
gous to free will in the sub-atomic 
world or merely action according to 
inescapable law. And like the phi- 


the question 


losophers they approach the prob- 
lem of unity in diversity. 
Henry Adams who said: 


It was 
“If ever 
modern science achieves a definition 
of energy, possibly it may borrow 
the figure! 
effort of every multiplicity to be- 
come unity.” 

And in our own day we have 
seen a trend in the world of science 
away from analytical materialism 
toward idealistic synthesis. Sir J. 
Arthur Thomson points out that it 
“was reserved for the twentieth cen- 
tury to make one of the grandest 
unifications that the mind of man 
has achieved—that the source of all 
the power in the world is atomic.” 
As Julian Huxley puts it: “There 
is but one type and store of energy 
in nature, whether it drives a train, 
animates a man, radiates in heat or 
light, inheres in a falling stone. 


Energy is the inherent 





There is but one substance.” We 
need not agree with this; but it is 
significant, as is his further state- 
ment: “We assume that the uni- 
verse is composed throughout of 
the matter whose essential 
unity, in spite of the diversity of 
its so-called elements, the recent re- 
searches of physicists are revealing 
7 At the last all matter be- 
comes, perhaps, indistinguishable or 
at least inseparable from energy.” 
Sir James Jeans leaves out the “‘per- 
haps”; “Matter is electrical in struc- 
ture so that all physical phenomena 


are ultimately electrical.” 


same 


The Scientific Thinker and 
the Psalmist’s God 
And Eddington asserts that “the na- 
ture of all reality is spiritual, not 
material nor a dualism of matter 
and spirit.” Finally, says Jeans, “If 
all this is so, then the universe can 
be best pictured, although still very 
inadequately, as 
consisting of thought, the 
thought of what, for want of a 
wider word, we must describe as 
a mathematical thinker.” And we 
ask how far the scientist’s “mathe- 
matical thinker” is from the Psalm- 
ist’s God 


imperfectly and 


pure 


“Who stretchest out the heavens 
like a curtain; 

Who layeth the beams of his cham- 
bers in the waters; 

Who walketh upon the wings of 
the wind; 

Who maketh his angels spirits; 

His ministers a flaming fire; 

Who laid the foundations of 
earth.” 


the 


The Lawyer May Gain Perspective 


And so the lawyer, struggling to rec- 


oncile liberty with principles of 
order or authority, the better under- 
stands, and therefore views with 


compassion, the similar perennial 
struggle of poet, artist, literary crafts- 
man and critic, of philosopher, mor- 
alist and statesman, and of all aspir- 
ing humanity. 

And so may he the better play 
his part when the foundations of 
the earth are trembling and a new 
civilization is being born. 






735 


November, 1946 « Vol. 32 








With this issue the JOURNAL starts a 
series of articles on the personalities 
and work of the eleven jurists who 
are the Senior Circuit Judges of the 
United States Circuit Courts of Ap- 
peals, including with them the Chief 
Justice of the District of Columbia. 

Our purpose is, in the first place, 
to bring to the attention of the mem 
bers of the Bar, and through them 
to the public, the fact that, despite 
any controversies or differences of 
opinion as to some Courts or judges, 
the judicial work of the Courts of 
Appeals and the District Courts of 
the United States is being carried on 
industriously, conscientiously, com- 
petently, and withal acceptably, in 
For 


all parts of the United States. 


the great bulk of cases, the Courts 
of Appeals are the tribunals of last 
resort. 

Beyond this, we hope that this 
series will give a just measure of 
professional and public recognition, 
and of fair appraisal and deserved 
tribute, to the jurists who preside 
over and lead these important units 
of our federal judicial system. Few 
members of the Bar are acquainted 
with the personalities and the work 
of the judges of more than one o1 
Circuits—many not with 


two even 


their own. It is no secret that in the 


opinion of many members of the 


Bar, there are more than a_ few 


Senior Circuit Judges, Circuit 


Judges, and District Judges, whose 
experience and proved capacity for 
judicial work richly entitled them 


long ago 


go to promotion to the Su- 


preme Court—a bench which they 


adorned and 


soundly have served. 


would have most 


The pre yfession 


can at least make known its ap- 


preciation of their long and unremit- 
ting labors in behalf of an adminis- 
fully in accord, 


tration of justice 
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in nearly all instances, with the 


American traditions of a  com- 
petent, experienced and independent 
judiciary. 

With this and succeeding articles 
should be read the objective 1946 
Report of Director Henry P. Chan- 
dler of the Administrative Office to 
the Judicial Conference of Senior 
Circuit 
Chief 


summary 


Judges convened by the 


The 


excerpts, published 


Justice on October 1. 
and 
elsewhere in this issue, give a factual 
background as to the volume and 
the dispatch of work of the Courts 
of Appeals in the Ten Circuits and 


the District of Columbia. 


First dealt with in the series is 
the Tenth Circuit and its beloved 
Senior Circuit Judge, Orie L. 


Phillips, of New Mexico and Colo- 
rado. Our “cover portrait” is ap- 
Other 


and portraits will be published from 


propriately of him. articles 


month to month as available, not 
necessarily in any predetermined 
sequence of Circuits or seniority of 
service. We shall hope that the series 
will contribute to an enhanced pro- 
fessional and public respect for the 
Courts, for the judges who serve in 
them, and for our judicial system as 
a cherished and characteristic Ameri- 
can institution. 


The eleven jurists to whom this 


St 


eries will be devoted primarily are: 
First Circuit, Calvert Magruder 
Second Circuit, Learned Hand 
Third Circuit, John Biggs, Jr. 
Fourth Circuit, John J. Parker 
Fifth Circuit, Samuel H. Sibley 
Sixth Circuit, Xenophon Hicks 
Seventh Circuit, Evan A. Evans 
Eighth Circuit, Kimbrough Stone 
Ninth Circuit, Francis A. Garrecht 
Tenth Circuit, Orie L. Phillips 
District of Columbia, D. Lawrence 

Groner 


Orie L. Phillips: | 
Senor Circuit Judge— Tenth Circutt 


The Tenth Judicial Circuit 
The Tenth Circuit, created by tak- 


ing six States from their former 
Circuits, is one of the largest in area, 
but not in population. It is com- 
prised of Colorado, New Mexico, 
Wyoming, Kansas, Oklahoma and 
Utah. 
The 


561,261 square miles, or more than 


’ 


area of the Circuit is 
twelve times as large as the State 
of Pennsylvania. The population as 
1940 
6,593,628. There are eight districts 


shown by _ the Census was 


in the Circuit, with four Circuit 
Judges, one retired Circuit Judge, 
ten District Judges, and one retired 
District Judge. 

The Tenth is distinctive, as com- 
pared with most of the other Cir- 
cuits, in that a variety of cases in 
special fields comes to its dockets, in 
addition to cases of the types ap- 
pearing in all Circuits. The cases 
peculiar to the area of the Tenth 
include mining and irrigation law, 
public lands law, oil and gas rights, 
Indian Tribes and titles law, and 
community property law. Many of 
first im- 


opinions of 


cases have been of 


The 
particularly 


these 
pression. this 
Court, those of its 
learned Senior Circuit Judge, cover 
virtually the whole range of law. 
The Circuit Judges of the Tenth 
Circuit are: 
Wiley Rutledge, 
Washington, D. C. 
Orie L. Phillips, Denver, Colorado 
Sam G. Bratton, Albuquerque, New 
Mexico 
Walter A. Huxman, Topeka, Kansas 
Alfred P. Murrah, Oklahoma City, 
Oklahoma 


Circuit Justice, 


Judge Phillips’ Career 
Orie Leon Phillips was born near 
Viola, in Mercer County, Illinois, 
on November 20, 1885, the son of 
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‘dward and Susan (Thompson) 
Phillips. He was a student at Knox 
‘ollege, in Illinois, in 1903-04, and 
ie received the degree of J. D. from 
he University of Michigan in 1908. 

Removing to New Mexico, he 
vas admitted to its State Bar in 
1910. He practised law successfully 
it Raton until 1923. He was As- 
District Attorney of the 
ighth Circuit (State) from 1912 to 
1916, member of the State Senate 
from 1920 to 1923, floor leader of 
the Republican majority and Chair- 


“stant 


man of the Judiciary Committee. 
In March of 1923, 
Harding appointed him 


President 

United 
States District Judge for the District 
of New Mexico. In the closing days 
of the succeeding administration, 
President Coolidge appointed him 
as a Circuit Judge for the Tenth 
Circuit. The appointment did not 
reach consideration by the Senate. 
President Hoover re-named him in 
\pril of 1929, and he was confirmed. 

While he was a District Judge 
in New Mexico, he had been as- 
signed many times to sit in the Court 
of Appeals for the old Eighth Cir- 
cuit (before the creation of the 
Tenth). In that Court, he sat in 336 
cases and wrote the opinions of the 
Court in 104 cases. His opinions are 
to be found first in 296 Federal Re- 
porter. In the Tenth Circuit, he has 
sat in 1551 cases, has written the 
opinions of the Court in 602 cases, 
and has also written seven concur- 
ring and forty-five dissenting opin- 
ions. He thus has not been given to 
dissents, or to separate expressions 
of agreement with the majority in 
his Court. 

He became Senior Circuit Judge 
in the Tenth on June 1, 1940. 

His legal scholarship and_ his 
great capacity for sustained work 
led him to serve as a Visiting Pro- 
fessor of Law at Northwestern Uni- 
versity in 1936 and 1937, and at the 
University of Michigan in 1938, to 
teach courses in constitutional law. 
He has also sat by special assign- 
ment in the Second and other Cir- 
cults. 

Characteristic of the man has been 
his concept of the performance of 


his duties as a judge. His opinions 
give rise to the inference that he 
thinks that an opinion in a Court 
is not the place for a judge to in- 
dulge in dissertations on his legal 
philosophy. His habit seems to be 
that the opinion shall state plainly 
material 
shall lay down what the Court re- 


and concisely the facts, 
gards as the controlling principles 
of law which condition the result, 
and shall then apply those principles 
to the facts. 

He seems always to have endeav- 
ored to write in plain, clear, and 
concise language, so as to leave no 
doubt as to the issues presented and 
the decision of the Court, avoiding 
metaphors and beauty of style where 
they might detract from certainty 
and clarity in expressing the legal 
principles and their applications to 
the facts in the case. 

If he has consciously taken the 
style of any other jurist as a stand- 
ard for his own opinion-writing, it 
would seem to be that of the late 
Mr. Justice Sutherland. With rare 
exceptions, it is difficult to cull from 
Judge Phillips’ opinions many sen- 
tences which can be quoted as strik- 
ing generalizations or apt aphorisms. 

Expediting the Work of the Courts 
Early in his career on the bench, 
Phillips 
that if the Courts are to perform the 


Judge became convinced 
function intended under our system 
of government, their processes must 
be expedited. “Not only must we 
have competent and impartial ad- 
ministration of justice in the Courts,” 
he once declared, “but the disposi- 
tion of cases must be accelerated. I 
do not mean by that that opportunity 
for full and fair hearing should not 
be given to litigants. But I think 
there should be sufficient judicial 
manpower, and each judge should 
be accorded sufficient personnel and 
adequate facilities so that cases can 
be promptly brought to issue, 
promptly tried, and expeditiously 
disposed of. 

“T entertain no doubt that many 
controversies can best be adjudicated 
under processes that are traditional- 
ly judicial in character. We live in a 


Time is of the 


rapidly moving age. 


Orie L. Phillips 





essence. Courts must be kept abreast 
of their dockets. Competent, efh- 
cient, and expeditious administration 
of justice will do more than anything 
else, in my judgment, to stop the 
tendency of this age-to take from the 
Courts and give to administrative 
agencies what are and ought to be 
matters for exclusive determination 
of the Courts.” 
Practical Steps to Expedite 
To those ends, since he has been 
Senior Circuit Judge, he has asked 
for and obtained two additional 
District Judges in the Circuit. He 
has not hesitated to assign judges 
from one district to another, wher- 
ever congestion appeared. Through 
his leadership and with what the 
Bar has recognized as the hearty 
cooperation of every judge in the 
Circuit, the dockets of the District 
Court in every district have been 
made current and the time between 
filing and disposition of cases has 
been very substantially decreased. 
The time between the filing of the 
case and its disposition in the Dis- 
trict Courts in this Circuit now aver- 
ages 5.9 months. 
Since shortly after he became 
Senior Circuit Judge, the calendars 
of the cases on the docket in the 
Court of Appeals have been set for 
hearing every other month. This 
decreases the case load for disposi- 
tion after hearing, enables the judges 
to examine the briefs and arguments 
and prepare conference memoranda 
while the oral arguments are fresh 
in their minds, and greatly expedites 
the disposition of cases. Every case 
that is ready for hearing is set down 
at each of these sessions; and with 
rare exceptions the opinions are 
down before the succeeding session 
of the Court. The Court is kept 
open at all times, and the opinions 
are filed immediately after they have 
been concurred in and the judg- 
ment entered. A case will be disposed 
of in the Court within six months 
or less after it is docketed and within 
two to six weeks after it is submitted 
on oral argument or on briefs. 
Spirit of His Judicial Work 
Members of the Bar have commented 
that there is a fine spirit among the 
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judges in the Tenth Circuit. At the 
Judicial Conferences, the 
Circuit and District Judges discuss 
mutual problems and _ the 
methods adopted in their respective 
districts for improving the admin- 
istration of justice. It is the opinion 
of their Senior Circuit Judge, with- 
out hesitancy, that every judge is 


Circuit 


their 


doing his utmost to improve the 
administration the 
Tenth Circuit. 

Judge Phillips’ manner as pre- 
siding judge is characteristic of the 
man and his life. He is friendly, 
open-minded, firm, incisive, and pa- 
tient, but he seeks instinctively the 
nub of the case, the point which 
controls its decision, not animad- 


of justice in 


versions on the law or rationale of 
the subject in general. He instinc- 
tively assumes that lawyers before 
him know their case and how to 
present it, except in the rare in- 
stances where he finds that is not so. 
He does not like to have the time of 
his Court improvidently used. 


The Judicial Conference of 
Senior Circuit Judges 


With his realistic habits of mind and 
his aptitude for practicalities in im- 
proving the administration of jus- 
tice, Judge Phillips has been since 
1940 an effective member of the an- 
nual Conference convened by the 
Chief Justice. In the Conference he 
is the Chairman of the following 
Committees: 
Bankruptcy Committee 
Committee on the review of orders 
of the Interstate Commerce Com- 
mission and certain other admin- 


istrative orders 
Committee on the representation of 
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District Judges in the Conference 
of Senior Circuit Judges 
Committee on legislation to free from 
civil disability a probationer found 
by the Court to have met the con- 
ditions of his probation 
Subcommittee on the Treatment of 
Youthful Offenders of the Com- 
mittee on Punishment for Crime 


What ‘‘Might Have Been’’ — 
And Nearly Was 
Probably no American jurist ever 
came as near to being appointed to 
the Supreme Court of the United 
States without being actually named 
to the Senate for the place, as did 
Judge Phillips in 1932. A host of 
lawyers will never cease to regret 
that this did not come to pass. The 
unpublished story is interesting. 

When Mr. Justice Holmes re- 
signed in 1932, Attorney General 
William D. Mitchell recommended 
to President Hoover that Judge 
Phillips be appointed to fill the va- 
cancy. The President told a number 
of friends, including several mem- 
bers of the Supreme Court, that the 
appointment had been decided on. 
Whether the report, current at the 
time, was correct, that the appoint- 
ment papers to go to the Senate had 
been actually made out, we do not 
yet know. 

At this juncture, the New York 
State Bar Association, then headed 
by Judge Samuel Seabury, proposed 
the appointment of Chief Judge 
Benjamin N. Cardozo, of the New 
York State Court of Appeals; and 
support for Cardozo became clam- 
orous in the East. Fearing some pos- 
sible difficulty as to the attitude of 
Senate Progressives toward the con- 
firmation of Judge Phillips, Presi- 


Court Hewse and Post Office Building in Denver 


Above the columns at 18th and 19th Sreets, which are 
the exterior walls of the Court-rooms in this beautiful struc 
ture built in 1916, are the inscriptions: 


‘Lex nemini iniquum, nemini facit."* 
(The law causes wrong or injury to no one.) 


“Nulli negabimus, nulli differemus, justitiam."* 


(To no one shall we deny justice, nor shall we discriminate 
in its application.) Magna Charta. 


In the Circuit Court of Appeals Hall and the Judges’ Cham 
ber the inscriptions are: 
"With law must the land be built.'"—Danish Proverb. 
Reason is the soul of all low.'’—Sir R. Maltravers. 
‘The noblest motive is the public good.''—Anon. 
"What is law without justice?''—J. Brooks. 


‘The peace of society dependeth on justice."'—R. Dodsley. 
. 


dent Hoover sent for Senator Borah 
of Idaho. Actually, the Senate Pro- 
gressives, influenced by Senator 
Bronson Cutting of New Mexico, 
had investigated Judge Phillips’ 
record on the bench and had decided 
to vote to confirm him. 

Senator Borah immediately urged 
the appointment of Judge Cardozo. 
The President is reported to have 
said that he had considered the nom- 
ination of Judge Cardozo but had 
decided against it. A National polit- 
ical campaign was coming on. It was 
reported at the time that Senator 
Borah gave The President an impres- 
sion that if Judge Cardozo were ap- 
pointed, the friendship of the Pro- 
gressives in the Senate might be re- 
gained. In any event, the nomina- 
tion of Judge Phillips was not 
proceeded with, and Judge Cardozo 
was appointed and confirmed. 


Judge Phillips’ Work for the 
American Bar 
Members of the Association hold 
him in especial affection and esteem 
because of his many years of arduous 
labors in many capacities, for the 
Association, the profession, and the 
public. In the Association, there is 
a long tradition that its presidency 
shall be held only by a practising 
lawyer. Probably no lawyer who has 
not been considered as eligible for 
the highest office in the leadership 
of the Association has done as much 
as he has for it over so long a period 
of time—quietly, modestly,  self- 
effacingly, but always effectively. 
His work goes back more than 
twenty years, when he became a tow- 
er of strength in the Committee on 
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Professional Ethics and Grievances, 
i which he was Chairman from 
940 to 1944. He helped to blaze 
he trail in that Committee’s work 
yn the Canons of Ethics and in its 
\uthoritative opinions; he stoutly 
naintained the independence and 
the quasi-judicial character of that 
Committee’s work. The legislative 
powers of the House of Delegates 
ould change the Canon or rule, but 
not the ruling. 

He was President of the New 
\fexico Bar Association in 1921-23, 
1 member of the old Executive Com- 
mittee of the American Bar Associa- 
tion in 1929-32, Chairman of the 
Judicial Section in 1930-31 and 
1943-44, long a member of the 
Council of the American Law In- 
stitute, President of the National 
Conference of Commissioners of Uni- 
form State Laws in 1933-34, member 
of the American Judicature Society 
and the Colorado Bar Association. 

Among the lawyers of his Circuit 
and throughout the country, he has 
won and held the respect, confidence, 
admiration and affection of a host 
of friends who have long deemed 
him worthy of still higher honors 
and opportunities. 


Interest in International Law 
and Organization 


His devotion to peace and justice 
among the Nations led him early 
to take an active as well as schol- 
arly interest in international law 
and the efforts to establish organized 
cooperation in the international 
sphere. Despite the demands of his 
judicial duties and his work for 
many other good causes, he has 
found time to write and speak exten- 
sively on international subjects, 
chiefly before lay organizations, so 
that these vital matters shall be “un- 
derstood of the people.” 

His contributions to the JOURNAL 
(see 30 A.B.A.J. 61; 30 A.B.A.J. 571; 
32 A.B.A.J. 1) in outlining ways and 
means of accomplishing a progressive 
Statement of international law as 
rules to guide the conduct of the Na- 
tions have commanded attention in 
many countries. 

In March of 1944, he was ap- 


pointed a member of the Associa- 
tion’s new Committee, voted by the 
House of Delegates, to Consider and 
Report as to Proposals for Interna- 
tional Organization. He has ever 
since been one of the most influen- 
tial members of that Committee, and 
has done much to shape the Associa- 
tion’s policy on those matters. 

He has been zealous in behalf 
of the World Court, and has spared 
no efforts to further it. Last July, 
at the end of an arduous term of his 
Court, he flew by plane from Denver 
to Washington and back again, to 
fulfill a request that he appear and 
make a statement before a Senate 
sub-Comm ittee that was considering 
the Mors; Resolution (S. 196). 

The volume and variety of his 
work for the Association, his pro- 
fession, and his country, have truly 
been prodigious; and they have all 
been carried forward in addition to 
his burdens of judicial work. 


Comment on Some 
of His Opinions 


Space does not permit here an ade- 
quate survey of his opinions. They 
cover a long period of years and a 
great diversity of subjects. In Kansas 
City Gas and Electric Company v. 
City of Independence, Kansas, 79 
Fed. 2d 32 and 638, he dealt at some 
length with the construction of the 
“general welfare” clause; and the 
views which he expressed were fol- 
lowed by the Supreme Court when 
the statute under scrutiny came be- 
fore the Court in United States v. 
Butler, 297 U. S. 1, 64 et seq. 

His dissenting opinions in the 
Major Shepard murder case, 62 Fed. 
2d 683 and 64 Fed. 2d 641, are of 
interest because the views expressed 
in his dissents in the case, as to dying 
declarations, were followed by the 
Supreme Court (290 U. S. 96). 

In his opinion in Wootten v. 
Wootten, 151 F. 2d 147, 149, 150, he 
laid down a high standard of con- 
duct for trustees, saying: 

Many forms of conduct regarded 
as permissible for those acting at 
arm’s length are forbidden to those 
bound by fiduciary ties. The stand- 
ards of conduct for a trustee rise far 
above the ordinary morals of the mar- 
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ket place. Not honesty alone, but a 
punctilio of honor the most sensitive 
is the standard of behavior required 
of a trustee. He must completely ef- 
face self-interest. His loyalty and de- 
votion to his trust must be unstinted. 
Its well-being must always be his first 
consideration. These principles are 
inveterate and unbending. 

Contrary to the expectations of 
some, he has not been disposed to 
hold statutes invalid, but has up- 
held them, in a great number of 
cases which could be enumerated. 
As a jurist trained in the ways in 
which the judicial process must be 
fulfilled in subordinate Courts of 
Appeal, he has followed faithfully 
the rulings of the highest Court as 
he understood them, without yield- 
ing to any temptation to substitute 
different views of the law or any 
divergent philosophy of his own. 
The views which he expressed in 
Great Northern Life Insurance Com- 
pany v. Read, 136 Fed. 2d 44 (Okla- 
homa Gross Premium Tax Statute) , 
were upheld by the Supreme Court 
in Lincoln Life Insurance Company 
v. Read, 325 U. S. 673. 

In the City of Independence case, 
supra, he upheld the constitution- 
ality of the National Industrial Re- 
covery Act before the question came 
to the Supreme Court. His opinion 
in Henderson v. Kimmel, 47 Fed. 
Supp. 635, was the first to sustain the 
validity of the Emergency Price Con- 
trol Act, under the “war powers”. 
He has written many opinions up- 
holding the claimed coverage of the 
Wage and Hour Act, although his 
often-cited opinion in Jewel Tea 
Company v. Williams, 118 Fed. 2d 
203, held that the employees there 
involved were not within the cov- 
erage of the Act. 

He was the author of eight or 
more opinions upholding the en- 
forcement of orders of the NLRB. 
But in Nevada Consolidated Copper 
Corporation v. NLRB, 122 Fed. 2d 
587, he wrote an opinion which re- 
fused to enforce such an order on 
the ground that the evidence did not 
sustain the Board’s finding. That 
decision was reversed by the Supreme 
Court (316 U. S. 105). 

So far as we are able to find, in 
his nearly twenty-four years of judi- 
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cial tenure, Judge Phillips has writ- 
ten only one opinion holding a legis- 
lative enactment unconstitutional. 
Southwest Utility Ice Company and 
New State Ice Company v. Lieb- 
mann, 52 Fed. 2d 349, held a part 
of an Oklahoma statute to be uncon- 
stitutional. That ruling was affirmed 
by the Supreme Court in a famed 
decision (New State Ice Company v. 
Liebmann, 285 U. S. 262). 

Many 
Tenth Circuit involve Indian land 


cases on appeal in the 


titles of the Five Civilized Tribes 
and the Osage Indians in Oklahoma. 
He has written the opinion of the 
Court in very many of these. One of 
the latest and most important was 
in United States v. Champlin Refin- 
ing Company, decided July 29 and 
not yet reported. In irrigation law 
also, his background of experience 
and special learning has made him 
the spokesman for the Court in many 
of the cases which come to it. His 
opinion in Murphy v. Kerr, 296 Fed. 
536, covers practically all of the 
fundamentals of irrigation law. It 
was the case of first impression in 
that it involved the application of 
the principles of water rights in the 
arid States of the West to the pump- 
ing of water by one person to the 
land of another, for the purpose of 


irrigating the lands of the latter. 
His opinion laid down all the fun- 
damental principles of the doctrine 
of water rights in the arid States and 
applied those principles to the facts 
presented. Although it was a Dis- 
trict Court decision, it has been cited 
many times by State and Federal 
Courts, including the Supreme Court 
of the United States (325 U.S. 614). 

Perhaps his most important Fed- 
eral tax decisions are O’Meara, Na- 
tional Bank of Topeka, and Elm- 
hurst Investment Co. v. Commis- 
sioner, 34 Fed. 2d 390; Grant v. 
Fed. 2d 915; 


Commissioner, 150 Fed. 


Commissioner, 150 
Bradshaw v. 
2d 918; and Hammonds v. Commis- 
stoner, 106 Fed 2d 420, an income 
tax case involving the community 
property law of Texas. Even ad- 
miralty law has come within his ken. 
In Seaboard Sand & Gravel Corp. 
v. Moran Towing Corp., which was 
a case of first impression on the 
point of the right of an owner to 
maintain an action against a sub- 
charterer, reported in 154 Fed. 2d 
399, a case in which he sat in the 
Second Circuit, he sustained the right 
to maintain the action on the prin- 
ciple of the law of bailments. 
Perhaps the most vigorous and 
lengthy dissent he ever wrote, and 





one of the most important, was on 
last April 30 in Cities Service Gas Co. 
v. Federal Power Commission, 155 
Fed. 2d 694, in which the majority 
of the Court felt that the valuation 
questions in a rate proceeding were 
foreclosed by the decisions of the 
Supreme Court. Judge Phillips wrote 
spiritedly to the contrary and voted 
to set aside the Commission’s order 

One of the most important fields 
of patent litigation in the Tenth 
Circuit are the cases which involve 
the “cracking” processes for refining 
petroleum. He wrote the opinion in 
Gasoline Products Co. vy. Champlin 
Refining Co., 86 Fed. 2d 552, which 
involved many important questions 
in that phase of patent law. Another 
important opinion which he wrote 


’ 


as to the “cracking” process is Texas 
Co. v. Anderson-Prichard Refining 
Corporation, 122 Fed. 2d 829. 

The foregoing selections at ran- 
dom from many volumes of the re- 
perts may serve to illustrate the 
many-sidedness of the work of the 
Courts in the Tenth Circuit, their 
importance to American law as well 
as to the lawyers and clients involved, 
and tne fidelity and competence with 
which their issues have been heard, 
weighed, and decided. 


Interested in Politics ? 


“Politics shapes our lives. It takes us in and out of wars. It decides 


whether men will have steady jobs, women will have decent homes, 


children will have a chance to grow up healthy and fit for adult life. 


You may take no interest in politics, but you may depend upon it, 


politics takes an interest in you. So if you do not want to be a miser- 


able pawn on the board, pushed around to suit somebody else’s 


convenience, make up your mind to take a keen interest in politics.” 
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The Le e1sIa tive Reorganization 


\rticle 1. Section 5, Clause 2, of the 
Federal Constitution says that “Each 
House may determine the Rules of 
its Proceedings”. This provision of 
the Constitution being the supreme 
law of the land, the Senate or House 
f Representatives in the next or 
any succeeding session of Congress 
imay by appropriate resolution adopt 
new rules relating to their proceed- 
ings or create new committees, not- 
withstanding the enactment 
of the Legislative Reorgani- 
of 1946.1 But 
there are also many other 


zation Act 


things in the latter statute. 

Background 
For many years the Execu- 
tive Branch has requested, 
and the Congress has 
granted it, extraordinary 
powers to meet emergency 
needs. Complaint has arisen 
respecting the use of many 
of those grants. The situa- 
tion became the target for criticism. 





Congress was strongly urged to re- 
organize and re-assert itself as a co- 
ordinate branch of the Government. 

On February 11, 1943, the House 
of Representatives created a Special 
Committee to investigate acts of ex- 
ecutive agencies in excess of their 
author- 


statutory or constitutional 


itv.2 The Committee submitted 


seven reports,® of which the seventh 


* Member of Mississippi and District of 
Columbia Bar; Representative in Congress 
from Mississippi in the 74th through the 
77th Congresses, 1935-1943; General Coun- 
sel of the Special Committee of the House 
of Representatives to Investigate Acts of 
Executive Agencies Exceeding Statutory or 
Constitutional Authority, 1943-1945. 

1. Public Law No. 601, 79th Cong. 2d 
Sess., approved August 2, 1946. 


Act of 1946 


pointed out that most important 
bills were drafted by the Executive 
officials intended to be the recipients 
of the powers. 

The Committee recommended 
that Congress establish a permanent 
Joint Senate and House Legislative 
Staff Service, for the purpose of en- 
abling the standing legislative Com- 
mittees of Congress to obtain expert, 
unbiased, and independent analysis 


Here is an article which every practising lawyer 
should read carefully, to help his work for clients. 
The new legislation as to the presentation, settle- 
ment or trial of tort claims against the Govern- 
ment are important to you. Former Congressman 
Ford’s statement of the misunderstood provisions 
as to the registration, etc., of so-called “lobbyists”, 
should be noted. Of course, his account of the 
efforts of the Congress to reorganize and staff its 
work, so as to fulfill its place in the constitutional 
plan of Government, should greatly interest all 


lawyers and citizens. 


of proposals. The Committee also 
recommended the establishment of 
a permanent Joint Senate and House 
Committee on Appropriations, to in- 
vestigate and study the manner in 
which the Executive Branch spends 
funds, the establishment of a_per- 





2. H. Res. 102, 78th Cong. Ist Sess. 
Howard W. Smith of Virginia, Chairman; 
John J: Delaney of New York; Hugh 
Peterson of Georgia; Jerry Voorhis of 
California; Fred A. Hartley, Jr. of New 
Jersey; John Jennings, Jr. of Tennessee; 
and John B. Bennett of Michigan. Repre- 
sentative Bennett shortly resigned and 
Representative Clare E. Hoffman of 
Michigan was appointed to fill the vacancy. 

3. House Reports 699, 862, and 898, 
78th Cong. Ist Sess.; House Reports 1024, 
1366, 1797, and 1912, 78th Cong. 2d Sess. 

1. A bill embodying these recommenda 
tions was introduced in the House of Repre- 
sentatives by Congressman Howard W. Smith 
of Virginia on November 20, 1944. H. R. 
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manent Joint Senate and House Com- 
mittee on Executive Agencies and 
Procedures to investigate whether 
the laws are executed and adminis- 
intent of 


tered according to the 


Congress, and the creation of a 
Joint Committee of the House and 
Senate to study the organization and 
operation of Congress and recom- 
mend improvements to enable the 
Congress to meet its responsibilities.4 


The 1946 Report 

of the Joint Committee 
Meanwhile, a Joint Com- 
mittee of the two Houses of 
Congress was created for a 
full and complete study of 
the organization and opera- 
tion of the Congress. On 
March 4, 1946, one hundred 
and fifty seven years to a 
day after the convening of 


the first Session of the first 
ee Congress, the Committee 
submitted a report con- 
taining thirty-seven specific recom- 


mendations for the modernization 


and improvement of the operations 
of Congress and stating in part that:® 

Our committee was created in 
response to a wide-spread congres- 
sional and public belief that a grave 


5485, 78th Cong. 2d Sess. 

5. S. Con. Res. 23, 78th Cong. Ist Sess., 
introduced by the late Senator Francis 
Maloney of Connecticut, and H. Con. Res. 
54, 78th Cong. Ist Sess., introduced by 
Representative A. S. Mike Monroney of 
Oklahoma. They were identical. The fol- 
lowing were the members of the committee: 
Representatives Monroney of Oklahoma; 
Cox of Georgia; Lane of Massachusetts; 
Michener of Michigan; Dirksen of Illinois; 
and Plumley of Vermont. Senators Maloney 
of Connecticut; Thomas of Utah; Pepper of 
Florida; White of Maine; Brooks of II- 
linois; and La Follette of Wisconsin. Sen- 
ator Russell of Georgia was appointed a 
member of the committee, on February 
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constitutional crisis exists in which 
the fate of representative government 
itself is at stake. Public affairs are 
now handled by a host of administra- 
tive agencies headed by nonelected 
officials with only casual oversight by 
Congress. ‘The course of events has 
created a breach between govern- 
ment and the people. Behind our 
inherited constitutional pattern a 
new political order has arisen which 
constitutes a basic change in the 
Federal design. Meanwhile, govern- 
ment by administration is the object 
of group pressures which weaken its 
protection of the public interest. 
Under these conditions, it was be- 
lieved, the time is ripe for Congress 
to reconsider its role in the American 
scheme of government and to modern- 
ize its organization and procedures. 


The bill containing the recommen- 
the 
troduced in the Senate by Senator 
La Follette on May 13, 1946, agreed 
to in the Senate on June 10, passed 


dations of committee was in- 


by the House of Representatives on 
July 25, and signed by The Presi- 


dent on August 2, 1946. 


CONGRESSIONAL REORGANIZATION ACT 


Vitles I and II of Act relate 
directly to legislative operations. 


Titles III, 1V, V and VI are related 
to that purpose but have additional 


the 


direct effects. 


Senate 


Part I of ‘Title I substantially 
amends Rules XVI and XXV of the 
standing Rules of the Senate. Begin- 
ning with the convening of the 80th 
Congress in January of 1947, the 
present Standing Committees of the 
Senate are reduced in number from 
33 to 15.7 


been permitted to serve on an un- 


Heretofore Senators have 


limited number of Committees; but 
hereafter, under the amended rule, 
a Senator may not serve on more 
than two Standing Committees of 
the Senate, except that those of the 
majority party who are members of 
the Committee on the District of 
Columbia or the Committee on Ex- 
penditures in Executive Depart- 
ments may serve on three Standing 
Committees. 

The Rule XVI 


prohibits the Senate Committee on 


amendment to 
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Appropriations from reporting an ap- 
propriation bill containing amend- 
ments proposing new or general leg- 
islation. It provides that the Senate 
shall not receive an amendment to 
an appropriation bill which proposes 
general legislation or is not germane 
or relevant to the subject matter con- 
tained in the bill. It also prohibits 
amendments to any item or clause 
of such bill which do not directly 
relate thereto and forbids the plac- 
ing of any restriction on the expendi- 
ture of funds appropriated if the 
is unauthorized by law 
if such take 
effect or cease to be effective upon 


restriction 
and restriction is to 
the happening of a contingency. 


House of Representatives 


Part 2 of Title I substantially 
amends Rules X and XI of the 


Rules of the House of 
Representatives. Beginning with the 


Standing 


next Congress, the present Standing 


12, 1945, to fill the vacancy caused by the 
death of Senator Maloney. Senator Maloney 
passed away on January 16, 1945, and Sen- 
ator Robert M. La Follette, Jr., was elected 
Chairman of the committee on March 3, 
1945. On January 11, 1945, early in the 
first Session of the 79th Congress, Senator 
Maloney introduced a Resolution to re 
create or continue the Committee. S. Con. 
Res. 7. This Resolution was presented to 
the Senate by Senator Barkley of Kentucky 
for Senator Maloney during Senator Malo- 
ney’s last illness. On January 11, 1945, 
Representative Monroney introduced a 
Resolution in the House of Representatives 
to recreate or continue the committee. H. 
Con. Res. 18. This Resolution passed the 
House on January 18, 1945, and was agreed 
to with amendments in the Senate on 
February 12, 1945. The House of Represent- 
atives concurred in the Senate amend- 
ments on February 19, 1945. The same 
Members were reappointed or continued 
to serve on the Committee and the actual 
study and report was made pursuant to 
H. Con. Res. 18, 79 Cong., Ist Sess. 

6. “The Committee held 39 public hear- 
ings and four executive sessions between 
March 13 and June 29, 1945. The. testi 
mony of 102 witnesses was taken, 45 of 
whom were Members of Congress. In ad- 
dition, 37 Members and many interested 
private citizens submitted written state- 
ments”; Senate Report No. 1011, 79th 
Cong. 2d Sess., page 1; House Report No. 
1675, 79th Cong. 2d Sess., page 1. 

7. Sections 102, 103, and 104 of the 
Revised Statutes of the United States are 
not an unconstitutional invasion of the 
right of the Houses of Congress to make 
their own rules, inasmuch as those bodies 
may act by statutes as well as by rules. 
Chapman vy. U. S. (1896), 8 App. D. C. 302; 
In Re Chapman (Dist. Col. 1897), 166 U. S. 
661, 17 S. Ct. 667, 41 L. Ed. 1154. This 
abolishes the Senate Committees on Audit 


Committees of the House of Repre- 
sentatives are reduced in number 
from 48 to 19.8 In the past, mem- 
bership on one of the major Com- 
mittees in the House of Representa- 
tives was considered a full-time job 
for those members belonging to the 
majority party, but a member could 
serve on minor Committees without 
limitation as to number. 
the 
rule, members of the House may not 


Hereafter, under amended 
serve on more than one Standing 
that 


serve on 


members 
the 
District of Columbia Committee or 


Committee, except 


who are elected to 
on the Committee on Un-American 


Activities may be elected to serve 
on two Standing Committees, and 
members of the majority party who 
the 


mittee on Expenditures in the Ex- 


are elected to serve on Com- 


ecutive Departments or on the Com- 


mittee on House Administration 


may be elected to serve on 


and Control, Claims, Commerce, Enrolled 
Bills, Immigration, Indian Affairs, Irriga- 
tion and Reclamation, Interoceanic Canals, 
Library, Manufacture, Military Affairs, 
Mines and Mining, Naval Affairs, Patents, 
Pensions, Post Offices and Post Roads, Print- 
ing, Privileges and Elections, Public Build- 
ings and Grounds, and Territories and In- 
sular Affairs. At the same time the amend 
ment to Rule XXV creates new Standing 
Committees of the Senate on Armed Serv- 
ices and on Public Works; and it changes 
the names of the Standing Committees on 
Education and Labor, Interstate Commerce, 
Public Lands and Surveys, and Rules to 
Labor and Public Welfare, Interstate and 
Foreign Commerce, Public Lands, and Rules 
and Administration. 

8. This abolishes the House Committees 
on Accounts; Census; Claims; Coinage, 
Weights and Measures; Disposition of Ex 
ecutive Papers; Election of President, Vice 
President, and Representatives in Con- 
gress; Elections No. 1; Elections No. 2; 
Elections No. 3; Enrolled Bills; Flood Con 
trol; Immigration and _ Naturalization; 
Indian Affairs; Insular Affairs; Invalid 
Pensions; Irrigation and _ Reclamation; 
Library; Memorials; Military Affairs; Mines 
and Mining; Naval Affairs; Patents; Pen 
sions; Printing; Public Buildings and 
Grounds; Revision of the Laws; Rivers and 
Harbors; Roads; ‘Territories; and War 
Claims. At the same time the amendment 
to Rule X creates new Standing Commit- 
tees of the House of Representatives on 
Armed Services and on House Administra- 
tion and Public Works, combines the Civil 
Service and Post Office and Post Roads 
Committees as well as the Education and 
Labor Committees into new Committees 
on Post Office and Civil Service and Educa- 
tion and Labor, and has the effect of chang- 
ing the name of the Committee on World 
War Veterans’ Legislation to the Commit- 
tee on Veterans’ Affairs. 


two 
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inding Committees. Rule XI has 
en broadened to permit the Com- 
ittees on House Administration, 
ublic Works, Public Lands and 
terans’ Affairs to report at any 
me on certain matters; heretofore 
iis privilege was pretty much 
mited to the Committees on Ac- 
yunts, Appropriations, Rules, and 
\Vays and Means when reporting 





venue measures. 

Subpena Powers 
Section 134(a), Part 3, Title 1, 
authorizes each Standing Committee 
{ the Senate, including any sub- 
committee of any such committee, 
io hold hearings and to require by 
ubpena or otherwise the attendance 
of witnesses or the production of 
orrespondence, books, papers, and 
documents. With the exception of 
the Committee on Appropriations, 
which is authorized to conduct in- 
vestigations under Section 202 (b) of 
litle II, no Standing Committee of 
the House of Representatives is 
authorized to subpena witnesses or 
» conduct investigations. 


Budget and Revenue 

(he Government is the largest 
single spender of money. Raising 
revenue with which to finance its 
various departments and operations 

is a continuing as well as a tremen- 

It has often 
suggested that the members of the 
Appropriations and revenue-raising 
Committees of the Congress should 
meet and give closer consideration 
» to the relationship between income 
» and expenditures. Section 138 (a), 
| Part 3, Title I, provides for a joint 
meeting of the revenue-raising and 
appropriations Committees of the 
two Houses at the beginning of each 
regular session of Congress, and con- 
templates joint action on the adop- 
tion of an overall legislative budget. 


dous problem. been 





LEGISLATIVE AID 


While all of Title I of the Act 

deals with changes in Rules of the 
| Senate and House of Representatives 
' and is subject to the will and 
| pleasure of the two Houses with 

reference to their own affairs, the 

other five titles of the Act become 
a part of the substantive law. 


Committee Staffs 
Subject to annual appropriations, 
the Committee on Appropriations of 
each House is authorized to appoint 
such staff by a majority vote as it shall 
determine to be necessary. Each of 
the other Standing Committees of 
the Senate and House of Represent- 
atives is authorized to appoint, by 
a majority vote of the Committee, 
not more than professional 
staff members in addition to the 
regular clerical staffs of such com- 
mittees. 

The professional staff members 
of the Committees are to receive 
annual compensation fixed by the 
Chairman and ranging from $5,000 
to $8,000, and the clerical staff is to 
receive compensation ranging from 
$2,000 to $8,000. Section 202 (f), 
Part 1, Title II, provides that no 
Committee shall appoint to its staff 
any experts or 
detailed or assigned from any depart- 
ment or agency of the Government, 
except with the written permission 
of the Committee on Rules and Ad- 
ministration of Senate or the 
House Administra- 
tion of the House of Representatives, 
as the case may be. Section 202 (g), 
Part 1, Title II, provides that no in- 
dividual who is employed as a pro- 
fessional staff member of any Com- 
mittee shall be eligible for appoint- 
ment to any office or position in the 
Executive Branch of the Govern- 
ment within a period of one year 
after he shall have ceased to be such 
a member. 


four 


other personnel 


the 
Committee on 


Legislative Reference Service 
The Legislative Reference Service 
began functioning as a division in 
the Library of Congress about 1914. 
It appears to have received its first 
appropriation ($25,000) as such a 
division in the Legislative Appro- 
priation Act of 1915. Its first work 
consisted of preparing indexes and 
digests of the laws but this was soon 
enlarged to permit it to supply in- 
formation to committees and mem- 
bers of Congress. During the fiscal 
year ending June 30, 1946, the 
Legislative Reference Service re- 


ceived an appropriation of nearly 
$200,000. 


Legislative Reorganization Ac 








AARON L. FORD 


Section 203 (a), Part 1, Title II, 
now establishes the Legislative Ref- 
erence Service aS a separate depart- 
ment in the Library of Congress. Its 
function is: (1) On request to assist 
any committee or joint committee of 
either House in the analysis, ap- 
praisal, and evaluation of legisla- 
tive proposals or recommendations 
submitted by The President or any 
Executive agency, to assist otherwise 
in furnishing a basis for the proper 
determination of measures; (2) On 
request or upon its own initiative in 
anticipation of requests to gather, 
classify, analyze, and make available, 
in translations, indexes, digests, com- 
pilations, bulletins, and otherwise 
data bearing upon legislation with- 
out partisan bias in selection or 
presentation; and (3) To prepare 
summaries and digests of hearings, 
bills and resolutions. 

Section 203 (b) (1) provides that 
a director, assistant director, and all 
other necessary personnel be ap- 
pointed by the Librarian of Con- 
gress, without regard to the civil- 
service laws, without reference to 
political affiliations, and solely on 
the ground of fitness.® 


Legislative Counsel 


On February 24, 1919, Congress 
established a Legislative Drafting 
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Legislative Reorganization Act 


Service to afford to Committees ex- 
pert assistance in drafting public 
bills and resolutions.!° The name 
was changed to Office of the Legis- 
lative Counsel on June 2, 1924, and 
placed under the direction of two 
Legislative Counsels, one to be ap- 
pointed by the President pro tem- 
pore of the Senate and the other to 
receive his appointment through the 
Speaker of the House of Represent- 
atives.!! During the fiscal year 
ending June 30, 1946, $90,000 was 
appropriated to the Office of the 
Section 204, 


Part 1, Title Il, now authorizes ap- 


Legislative Counsel.!* 


propriations for the work of the Of- 
fice of the Legislative Counsel in 
the following amounts for the fiscal 
years ending June 30: 1947, $150,000; 
1948, $200,000; 1949, $250,000; 1950, 
$250,000; and such sums as may be 
necessary for each fiscal year there- 
after. 


Comptroller's Audits 


sefore the passage of the Legislative 
Reorganization Act of 1946, it was 
the duty of the Comptroller-General 
to conduct audits for the purpose of 
determining whether the depart- 
ments and agencies of the Govern- 
ment were spending funds as author- 
ized. Section 206, Part 1, Title IT, 
now authorizes and directs the 
Comptroller-General to make an ex- 
penditure analysis of each agency in 
the Executive Branch (including 
Government corporations), to ena- 
ble Congress to determine whethe1 
public funds have been economical- 


ly and efficiently expended. 
REGULATION OF LOBBYING 


litle III is often referred to as the 
Anti-lobbying Act. Such a_ refer- 
ence is a misnomer, for there is 
nothing whatever in the Act that 
prevents lobbying. The important 
part of this title is found in Section 
307. What the Act really intends to 
accomplish is to bring about registra- 
tion, and a statement of receipts and 
expenditures, on the part of any per- 
son who by himself or through an- 
other in any manner directly or in- 
directly solicits or receives money or 
any other thing of value to be used 
principally to aid, or the principal 
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purpose of which person is to aid, in 
securing or influencing the passage 
or defeat of any legislation by the 
Congress of the United States. 
Section 308 (a) provides that any 
person who shall engage himself for 
pay or for any consideration for the 
purpose of attempting to influence 
the passage or defeat of any legisla- 
tion by the Congress of the United 
States shall, before doing anything 
in furtherance of such _ object, 
register with the Clerk of the House 
of Representatives and the Secretary 
of the Senate and furnish certain in- 
formation; but persons who merely 
appear before committees of the Con- 
gress of the United States in support 
of or in opposition to legislation are 
expressly exempted from the require- 
ments of Section 308. Section 310 
(a) provides criminal penalties for 
violations and Section 310 (b) pro- 
vides in addition that any person 
convicted is prohibited for three 
years from attempting to influence 
directly or indirectly the passage o1 
defeat of any proposed legislation 
or from appearing before a com- 
mittee of the Congress in support of 
or in opposition to proposed leg- 


islation. 


Tort CLaims Act 


In considering the Legislative Re- 
organization Act of 1946, Congress 
was faced with the question of how 
it could best handle the large num- 
ber of tort claims. It could continue 


to handle them through private 


bills just as it had done in the past; 
it could give the heads of the federal 
agencies power to make adjustments 
or settlements; or it could make the 


9. Section 203 (b)(2) authorizes the Li- 
brarian of Congress to appoint in the Legis- 
lative Reference Service senior specialists 
in the following broad fields: agriculture, 
American government and public adminis- 
tration, American public law, conservation, 
education, engineering and public works, 
full employment, housing, industrial organ- 
ization and corporation finance, internation- 
al affairs, international trade and economic 
geography, labor, mineral economics, money 
and banking, price economics, social welfare, 
taxation and fiscal policy, transportation 
and communications, and veterans’ affairs. 
For the work of the Legislative Reference 
Service (203)(c) authorizes the appropria- 
tion of $550,000 for the fiscal year ending 
June 30, 1947; $650,000 for the fiscal year 
ending June 30, 1948; $750,000 for the 
fiscal year ending June 30, 1949 and such 


United States amenable to suit in 


the Courts. It chose what might be 
termed a combination of the two 


latter courses.}% 


Small Claims 


Where the total amount of the claim 
does not exceed $1,000, under Sec- 
tion 403 (a), authority is now con- 
ferred upon the head of each federal 
agency to determine and settle any 
claim for money against the United 
States accruing on and after January 
1, 1945, on account of damage to 
or loss of property or personal in- 
jury or death caused by the negligent 
or wrongful act or omission of any 
employee of the Government while 
acting within the scope of his office 
or employment under circumstances 
where the United States, if a private 
person, would be liable to the claim- 
ant for such damage, loss, injury, or 
death, in accordance with the law 
of the place where the act or omis- 
sion occurred.'* Larger claims are 
committed to the Courts. 


Suits 
Subject to stated exceptions,'® Sec- 
tion 410 (a), Part 3, provides that 
the United States District Courts 
(for the district wherein the plaintiff 
is resident or wherein the act or 
omission complained of occurred), 
sitting without a jury, shall have ex- 


clusive jurisdiction to determine 


and enter judgment for money on 
any claim against the United States 
accruing on and after January 1, 
1945, on account of damage to or 
loss of property or personal injury 
or death caused by the negligent or 

(Continued on page 808) 


sums as may be necessary thereafter to 
carry on the work of the Service. 

10. 40 Stat. 1141. 

11. 43 Stat. 353; see also 55 Stat. 726. 

12. Public Law No. 85, 79th Cong. 
Ist Sess. 

13. A somewhat similar bill passed both 
Houses but was given a “pocket veto” by 
President Coolidge. H. R. 9285, 70th Cong. 

14. Similar legislation has been in effect 
for some years. 

15. Section 421 exempts from the title: 
“(a) Any claim based upon an act or 
omission of an employee of the Govern- 
ment, exercising due care, in the execu- 
tion of a statute or regulation, whether 
or not such statute or regulation be valid, 
or based upon the exercise or performance 
or the failure to exercise or perform a dis- 
cretionary function or duty on the part 
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| The practical workings of the 











Courts of the United States, 
and their dispatch of the many 
types of litigation which come 
to their calendars, are of direct 
concern to all practising law- 
yers. The objective Report of 
Director Henry P. Chandler of 
the Administrative Office of 
those Courts will be scanned 
with great interest. Unfortu- 
Report of the 
Judicial Conference of Senior 


nately, the 


Circuit Judges will not be re- 
leased until after this issue has 
gone to press. It will be sum- 





| marized in our December tissue. 


On October 1, the opening day of 
the 1946 Judicial Conference of 
Senior Circuit Judges, Henry P. 
Chandler, the Director of the Ad- 
United 
States Courts, submitted his Report 
for the year ended June 30, 1946. 
Mr. Chandler, who is ex officio a 
member of the House of Delegates 
of the American Bar, reviewed in 
many interesting details the work 


ministrative Office of the 


of the federal judicial system as a 
whole. 


Trends in the 

Federal Judicial Business 

According to the report, the nature 
of the litigation in the federal courts 
continues to be affected by the recent 
war, but in lessening degree, and 
signs of a return to more normal 
conditions are beginning. The num- 
ber of civil cases brought in the Dis- 
trict Courts went up eleven per cent 
as compared with fifty-eight per cent 
in the previous year. Civil cases in 
which the Government was a party 





Report of the Admumstrative Office 
of the United States Courts 


went up something less than six per 
cent as compared with more than 
100 per cent in the previous year. 

Civil suit on account of price 
regulations went up only about nine 
per cent, as compared with more 
than 300 per cent the year before. 
Private civil cases went up twenty- 
four per cent as compared with one 
and one-half per cent the previous 
year, and the number of private 
cases was rising towards the end of 
the year, indicating that the increase 
might be the beginning of a trend. 

In a time in which there seems 
to be a general increase in crime, the 
report shows that the number of 
criminal cases brought in the federal 
courts went down sixteen per cent. 
The number of criminal cases pend- 
ing at the end of the year, 8,316 was 
the lowest at any time in the last fifty 
years. There was a decrease in cases 
under the Selective Service Act, also 
in criminal cases for the violation of 
price regulations (in contrast with 
the increase in civil cases on this ac- 
count) , and also in Internal Revenue 
liquor cases. 

The darker side of the picture 
is that prosecutions for interstate 
automobile thefts nearly doubled, 
with the resumption of the free use 
of automobiles; and juvenile delin- 
quency cases continued to rise, reach- 
ing twice the number only five years 
ago. The rising proportion of crimes 
committed by young persons is a 
somewhat ominous portent for the 
future unless measures for the re- 
habilitation of the offenders can be 
made effective. 

Bankruptcy cases filed, which 
the year before were the lowest num- 
ber in any year since the enactment 
of the Bankruptcy Act in 1898, fell 


off another twenty per cent. The 
rate of filing throughout the year 
was, however, substantially uniform, 
indicating that the bottom may have 
been reached. The number of such 
cases filed was little more than a 
seventh of the number filed ten years 
before. Naturalization petitions, 
which had been going down previ- 
ously, dropped again thirty-five per 
cent. 


Circuit Courts of Appeals 


Because the JOURNAL is starting in 
this issue a series of articles concern- 
ing the Senior Circuit Judges of the 
Circuit Courts of Appeals, and the 
work of their Courts, we set forth 
from Director Chandler’s Report the 
data given. 

The number of cases commenced 
in the Circuit Courts of Appeals in 
1946! continued the declining trend 
which has been in evidence since 
1940. The volume was 2,627 new 
cases, a decline of 3.8 per cent com- 
pared with 1945. Appeals in civil 
actions, both those in which the 
United States was a party and those 
litigants (up 
eighteen per cent), increased in num- 


between __ private 
ber, while criminal, bankruptcy, ad- 
ministrative agency and other ap- 
peals decreased. In the administra- 
tive agency appeals the largest de- 
crease was in cases from The Tax 
Court of the United States, which 
declined from 331 in 1945 to 267 in 
1946. 

The number of cases terminated 
was 2,621 so that the number of cases 
pending at the end of the year, 1,531, 
was virtually the same as the number 


1. Where years are referred to in the 
Report, they are fiscal years unless other- 
wise stated. 
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at the beginning, 1,525. Cases dis- 
posed of after hearing or submission 
numbered 1,805, compared with 
1,992 the previous year, a decrease 
of 9.4 per cent. Private cases (894) 
and civil actions in which the United 
States was a party (690) constituted 
three-fifths of the new business with 
cases from administrative agencies 
(418), criminal (400), and 
bankruptcy cases (165) making up 
other important parts of the total. 


cases 


A ten-year summary of cases 
docketed in the Circuit Courts shows 
that the decrease of about 20 per 
cent during that period has been due 
to a diminution in appeals from the 
Courts while appeals from adminis- 
trative agencies, which rose from 
1937 to 1942, have now returned to 
the level of a decade ago. Appeals 
from The Tax Court of the United 
States, the National Labor Rela- 
tions Board and the Federal Trade 
Commission—the three agencies with 
the largest number of cases—show a 
similar trend; but in 1946 tax ap- 
peals were considerably below 1937 
numbers and Labor Board appeals 
were above the number ten years 
ago. The detailed figures are as fol- 


lows: 


Petitions to the Supreme Court 
for review on certiorari to the Cir- 
cuit Courts were considerably less in 
volume than last year, but the pro- 
portion of petitions granted to the 
number filed remained about one- 
fifth, varying from 17 per cent in 
private cases to 29 per cent in ad- 
ministrative appeals. 

The median* time for the disposi- 
tion of cases in the Circuit Courts 
which were disposed of after hearing 
or submission was reduced from 7.0 
months: in 1945 to 6.8 months in 
1946. This period varied from 3.6 
months in the Fourth Circuit to 9.3 
months in the First Circuit. The 
medians for the various steps in dis- 
posing of cases in the Circuit Courts 
in 1946 were as follows: 

Months 
From docketing to the filing 
of the last brief.......... 3.9 
From the filing of the last 
brief to the hearing or 


CPANGION 4 ese sass 4 0.4 
From hearing or submission 

to the decision or final 

WORE. ac cc coe eee 1.5 


It will be noted from the last 
item that decisions have been made 


Cases Filed in the Circuit Courts of Appeals.? 


1937 1938 


Total Appeals $277 3281 


Appeals from Courts 2754 2633 
Administrative Appeals .... .. 416 540 
Appeals from Federal 

oO 12 45 
Appeals from National 

Labor Relations Board . Sia 13 85 
Appeals from The Tax Court 

of the United States...... . 357 3888 


The number of cases disposed of 
in the Circuit Courts was only six 
less than the number filed. The 
Second Circuit, with 450 cases dis- 
posed of, led the list of Circuits by 
a wide margin, with over 50 per 
cent more cases terminated than the 
next highest Circuit. 

The cases docketed and disposed 
of by Circuits were as follows: 

Docketed Terminated 
Court of Appeals, 


District of Columbia 291 254 
First Circuit 2 76 80 
Second Circuit 425 450 
Third Circuit 197 27 
Fourth Circuit . 108 110 
Fifth Circuit . 301 295 
Sixth Circuit ; 236 231 
Seventh Circuit 259 230 
Eighth Circuit .. 271 226 
Ninth Circuit ..... 285 296 
Tenth Circuit 178 175 
ee wre | 2,621 
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1939 1940 1941 1942 1943 1944 1945 1946 
$318 $505 3218 3228 3093 3072 2730 2627 


2587 2561 2404 2369 2226 2298 2168 2188 


649 800 803 835 826 717 511 418 

31 23 23 47 26 51 26 4 
196 306 248 248 275 183 108 107 
$56 414 462 479 469 447 331 267 


promptly, as in the past, and that the 
record of the Circuit Courts of Ap- 
peals in disposing of their cases has 
been excellent. Provisions for the 
assignment of Circuit Judges to sit in 
Circuits other than their own have 
been freely used, as appears from 
the Director’s report, and have had 
their part in the results which have 
been attained. The median interval 
from filing the notice of appeal in 
the lower Court to the docketing in 
the appellate Court was 1.4 months, 
but this varies widely in the different 
Circuits by reason of local practices 
and Court Rules. 
the period from judgment in the 


For this reason, 


lower Court to decision in the appel- 


late Court is also relevant, in deter- 
mining the celerity with which ap- 
peals are disposed of in the Circuit 
Courts. In the three years during 
which those figures have been ob- 
tained by the Administrative Office, 
the median has uniformly been less 
than one year. In 1946, it was 10.8 
months. 

The total time from the docket- 
ing in the lower Court to decision 
in the appellate Court is of consider- 
able interest to litigants, even though 
the time elapsed cannot be allocated 
to one Court. The median period for 
1946 and 20.3 months, compared 
with a median of 21.8 months in 
1945. Petitions for rehearing in half 
of all instances were disposed of in 
15 days or less. 

The report states that in the last 
year vacancies occurring in the office 
of judge were as a rule filled by The 
President great promptness, 
and adds that this is a material help 
to the Courts in the dispatch of their 
work. 


with 


Legislation Benefical to the Courts 


Last year, according to the report, 
was a “red-letter” year in the enact- 
ment of legislation beneficial to the 
Courts. Foremost among such meas- 
ures was the law raising the salaries 
of federal judges by the amount of 
$5,000 per annum. This went toward 
correcting a long-recognized inad- 
equancy in their remuneration. The 
direct benefit to the judges, in re- 
lieving them of financial anxieties 
and enabling them to concentrate 
with less distraction upon their judi- 
cial duties, is important. The in- 
tangible benefits in the removal of 
the sense of injustice under which 
they have labored and the resulting 
improvement in their morale are 
also important. 

The other measures most signifi- 





2. Some miscellaneous cases not coming 
under either appeals from Courts or ad- 
ministrative appeals are not included, so 
that the sum of the two categories does not 
equal the total appeals. 

3. This median is arrived at by arrang- 
ing all the cases disposed of during the 
year after hearing or submission, in the 
order of time required for disposition. 
The median time is the time from the 
docketing to the disposition for the middle 
case of the series. 
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nt were a law putting the Referees 
1 Bankruptcy on a salary basis in- 
ead of the fee system which has 
eretofore prevailed, and a series 
){ measures improving the provision 
vith reference to United States Com- 
\issioners, which had been enacted 
n 1896. The former was another 
‘tep toward the complete elimina- 
ion of the fee system as a method of 
compensating government officers, 
ind it will insure to the Referees a 
moderate but dependable income in- 
stead of widely fluctuating earnings, 
sometimes excessive and sometimes, 
is in recent years on account of the 
small volume of bankruptcy busi- 
ness, almost lacking altogether. The 
cost of the bankruptcy system will 
continue to be defrayed, as hereto- 
fore, out of payments by the parties 
to bankruptcy proceedings. But the 
salaries and expenses of the Referees 
ire guaranteed by the law and will 
be paid by the Treasury, which will 
be reimbursed, according to the 
plan, out of the charges in bank- 
ruptcy proceedings. 
The _ bills United 
States Commissioners will greatly 


concerning 


simplify the method of their com- 
pensation, decrease the labor invol- 
ved in the preparation and auditing 
of their accounts for services, pro- 
cure greater promptness in their pay- 
ment, and somewhat increase the 
amount of their earnings in keeping 
with the general increase in the com- 
pensation of government personnel 
in recent years. The report states 
that on account of the wide variety 
in the conditions in relation to the 
United States Commissioners now 
over 700 in number, no feasible plan 
has yet been found of putting them 
upon a salary basis; and the fee sys- 
tem, much simplified, is continued. 
The report states that the attain- 
ment ultimately of a salary plan re- 
mains as an objective and that im- 
petus for it may come from the 
change in the system of Referees’ 
compensation. 


The Law for 
Official Court Reporters 


Last year was the first year of op- 
eration of the law providing for 





Official Court Reporters appointed 
by the Courts in the United States 
District Courts. These Reporters re- 
ceive salaries paid by the govern- 
ment, for their attendance upon the 
Courts, and are permitted to charge 
fees to litigants for transcripts fur- 
nished at fixed rates. ‘The report 
states that the general opinion is that 
the new system is a definite improve- 
ment over the old policy of leaving 
the reporting of Court proceedings to 
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private arrangements of the parties. 
It insures the presence in the Court 
at all times, without charge for his 
attendance, of a Reporter, like the 
Clerk. It insures a uniform rate for 
transcript for all litigants, the gov- 
ernment as well as private citizens, 
and does away with discrimination 
in rates in favor of the government, 
which used to exist in many districts 
and which had to be made up by 
higher charges to private parties. 

On the whole the report states 
that the cost of transcript to litigants 
under the new system is lower than 
the cost under the former policy of 
leaving the reporting to the parties. 
There are some complaints that par- 
ticular salary and transcript rates 
are too low or unequal in relation 
to rates in other districts, and these 
were expected to be considered by 
the Judicial Conference. 
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The Federal Probation System 
Ihe federal probation system takes 
on increased importance on account 
of the new Federal Rule of Criminal 
Procedure requiring that presen- 
tence investigations and reports be 
made in all cases of convicted per- 
sons, unless otherwise directed by 
the Court, for the assistance of the 
judge in determining the sentence 
of the offender. This practice had 
already been established in many 
districts. The rule will, however, in- 
crease the use of it. 

In addition, the federal proba- 
tion officers are being called upon 
to give an increasing amount of time 
to the supervision of juvenile of- 
fenders, both on account of the in- 
crease in the number of such offend- 
ers and the recognition that close 
personal attention is one of the most 
important factors in their rehabili- 
tation. These and other conditions 
have increased the burden which the 
probation officers are carrying. The 
report states that increase in the per- 
sonnel of the system will be necessary 
in order to maintain the best quality 
of work and to avoid undue strain 
upon the present staffs. The report 
adds: “This will be conducive to 
economy, not in conflict with it, 
because probation is known to be 
by far the most inexpensive mode of 
treatment for offenders to whom it 
is adapted, and money spent here 
will bring dividends in costs of crim- 
inal prosecutions and 
ment saved hereafter.” 


imprison- 


An important fact in relation to 
probation is the maintenance of the 
earning power of the probationers. 
According to the report 13,925 fed- 
eral probationers reported earnings, 
during the last year, of $25,299,203. 

Economy in the 

Administration of the Courts 

The report expresses a purpose on 
the part of the Administrative Office 
of the United States Courts to exer- 
cise the utmost economy consistent 
with proper service. Continuing 
study is being made, in cooperation 
with the Courts, of ways of effecting 
savings in such matters as travel 
expense, equipment and supplies. A 
conspicuous reduction in cost which 
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has occurred is in the expense of 
juries, which has dropped from over 
$2,000,000 annually a few years ago 
to less than $1,400,000 in the 


year. The saving is due to various 


last 


causes, particularly the decrease in 

the proportion of jury trials and the 

increase in trials by the Court. 
Pre-trial conference encouraged 


Rules of Civil Pro- 


promoted in 


by the Federal 
cedure and various 
ways by the Judicial Conference of 
Senior Circuit Judges has been a 
factor in reducing the number of 
jury trials through settlements by the 
parties without trials and submission 


of cases to the Courts without a jury. 


But the report states also that defi- 
nite care in planning on the part of 
Courts so as to adjust the number of 
jurors called to the number actually 
used, has played a part in the de- 
crease in cost. 

The budget of the federal courts 
for 1947, the current fiscal year, is 
less than one-twentieth of one per 
cent of the total federal budget. But 
the report recognizes that the amount 
$16,000, 


s absolutely a large sum and 


involved, 
000) 


that the courts should set a good ex- 


(approximately 


ample of administering it with care. 
The report asks the cooperation of 
the judges to this end. 


Acknowledgment to the late 
Chief Justice Stone 


Director Chandler’s report concludes 
with the following acknowledgement 
of the service of the late Chief Jus- 
tice Harlan Fiske Stone: 


He was always ready to consider 
problems in relation to the judicial 
administration, and his advice was 
direct and incisive. It went to the 
heart of the matter. He entertained 
the highest conceptions of public duty, 
and he set an example of single- 
minded and complete devotion of his 
own great powers to the country 
through the system of federal courts, 
of which he was the head. His spirit 
will always be an inspiration. 





The Si upreme Court Opens A Momentous Term 


The October, 1946, the 


Supreme Court of the United States 


term of 


was opened on Monday, October 7, 
under circumstances which received 
more than usual attention and com- 
ment from lawyers and from mem- 
bers of the public generally. 

There were several ‘‘firsts” about 
this occasion, as the Associated Press 
pointed out. It was the first public 
appearance of Chief Justice Fred- 
erick Moore Vinson of Kentucky in 
the Court. He ascended the bench, 
was presented by Mr. Justice Black 
of Alabama as the senior member of 
Court, took 
charge. He seemed suave, urbane, 


the and thereafter 
fully at ease. 

It was also the first time in more 
than a year that the Court met with 
all of its members present. Mr. 
Justice Jackson of New York had 
been absent in Europe for more than 


a year. Since the collapse of Chief 


Justice Stone last April, during one 
of his many emphatic dissents, and 
his death soon afterwards, the Court 
has had only seven members pres- 
ent, less any who disqualified them- 
selves in particular causes. 
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This was also the first meeting 
of the Court since Mr. Justice Jack- 
son had hurled from Nuremberg his 
charges against Mr. Justice Black, 
which he characterized as “no per- 
sonal vendetta”. 

Here they were, all nine mem- 
bers of the Court, taking up briefly 
the dispatch of its business as of 
old, then recessing for a week to 
the 
certiorari, etc. Mr. Justice Jackson 
chatted Justices 
Douglas and Burton; Mr. Justice 


consider many petitions for 


pleasantly with 
Black spoke briefly and only with 
Mr. Justice Frankfurter. With no 
decisions to be rendered, there 


seemed to be nothing to disturb 
amiability and the judicial mien. 
As Mr. Justice Jackson took the 
chair from which he has so long 
been absent, lawyer-spectators won- 
dered if he would find it 


the 


easy to 


make transition from his role 


of world prosecutor of German 


their crimes against 


the 


leaders for 


humanity and conscience of 
mankind, to the impartial and im- 
personal processes of a law-governed 


Court. 


There was one event which con- 
tained elements of irony, although 
the faces of members of the Court 
did not reflect it. In announcing 
the death of the retired Mr. Justice 
McReynolds of 
whom several members of the pres- 
Court had 
blows because of his denunciation of 
Chief Justice 
Vinson paid tribute to him as “a 


Tennessee, with 


ent exchanged heavy 


majority opinions, 
vigorous, capable, determined and 
forthright member” of the Court, 
whose death “brought to a close a 
distinguished career and a life of 
devotion to duty”. 


The whole session took only 
twenty-one minutes. 
Then the once-sacrosanct “rob- 


ing room” was invaded by the press 
photographers—or was it? The news- 
papers carried photographs of the 
Chief Justice doffing his black habil- 
iments, with the experienced aid 
of the this 
homely portraiture would not have 
pleased the late Dean Walter B. 
Kennedy, nor Judge Jerome Frank 
(See “The Cult of The Robe”, 
32 A.B.A.J. 564). 


attendant. Probably 
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There are three types of exceptions 
in the Administrative Procedure 
\ct. First are exceptions to the Act 
itself. Second are exceptions to Sec- 
tions. Third are various forms of 
exceptions to more detailed pro- 
visions. 

Some misapprehension has been 
noted as to what the exceptions are 
and how they operate. What they 
are appears from any casual reading 
f the statute. 


of How they 
ate requires more study in some 


oper- 
instances. 

It should be noted, preliminar- 
ily, that none of these exceptions 
operates beyond the requirements 
of the Administrative Procedure Act. 
Other requirements of law’ are not 
affected; the Act has been drawn to 
add requirements or to supplement 
requirements elsewhere made, but 
not to “diminish the constitutional 
rights of any person or to limit or 
repeal additional requirements im- 
posed by statute or otherwise rec- 
ognized by law’. 


EXCEPTIONS TO AcT 


There are two general exceptions 
to the Act. They are, however, not 
so much exceptions—except in form 
—as they are parts of the definition 


of the term “agency”. They are to 
be found in Section 2(a), which de- 
fines “agency” and which otherwise 
in pertinent part reads as follows: 
“Agency” means each authority 
(whether or not within or subject to 
review by another agency) of the Gov- 
ernment of the United States other 


Norte: This is the second of two articles 
prepared for the JoURNAL by Mr. Sellers. 
Che first appeared in the October issue of 
the JouRNAL. 32 A.B.A.J. 646. 









Exceptions as to the 
Admunistrative Procedure Act 


than Congress, the courts, or the gov- 
ernments of the possessions, Territor- 
ies, or the District of Columbia. . . 

. . . Except as to the requirements of 
Section 3, there shall be excluded from 
the operation of this Act (1) agencies 
composed of representatives of the 
parties or of representatives of organ- 
izations of the parties to the disputes 
determined by them, (2) courts martial 
and military commissions, (3) military 
or naval authority exercised in the 
field in time of war or in occupied 
territory, or (4) functions which by 
law expire on the termination of pres- 
ent hostilities, within any fixed period 
thereafter, or before July 1, 1947, and 
the functions conferred by the follow- 
ing statutes: Selective Training and 
Service Act of 1940; Contract Settle- 
ment Act of 1944; Surplus Property 
Act of 1944. 

The first sentence of Section 2(a) 
merely states the obvious: “Congress, 
the Courts, or the governments of 
the possessions, Territories, or the 
District of Columbia” are not Fed- 
eral ‘‘administrative” agencies, and 


hence the “administrative —proce- 


dure” requirements of the Act are 
not applicable to them. 
It is to be observed that the ex- 


ception set forth in the last sen- 
tence of Section 2(a) falls short of 
being a general one, because it ex- 


pressly does not relieve the named 


1. See Section 12. 

2. See Section 3 and the other portions 
of Section 2 (a). 

3. It is not the function of this article to 
explain the reasons for each exception or 
type of exception made. The legislative 
documents contain authoritative explana- 
tions. They are available in consolidated 
form in Senate Document No. 248, 79th 
Congress, obtainable from the Superintend- 
ent of Documents, Washington, D. C. This 
document is distributed without charge to 
members of the Section of Administrative 
Law of the American Bar Association. In 
addition, Commerce Clearing House has 





by Ashley Sellers 


OF THE TEXAS AND GEORGIA BARS 


functions from the requirements of 
Section 3 relating to public informa- 
tion. The legislative history ex- 
plains, what if apparent on the face 
of this provision, that it was intended 
to exclude representative agencies 
(because their make-up does not 
lend them to the procedures other- 
wise deemed necessary) and war or 
defense functions (because they are 
temporary in nature) .3 


EXCEPTIONS TO SECTIONS 


There are five exception clauses 


applicable to whole sections of the 
Act. Since the sections of the statute 
relate to general subjects—such as 
public information, rule making, ad- 
miscellaneous 


judication, matters, 


and judicial review—these excep- 


tions are exceptions to subjects as 
well as to sections. They appear in 
the form of introductory clauses of 
the sections of the Act to which they 
relate. Only four of them are im- 
portant.* 


Public Information 


From the public information re- 
quirements of Section 3 there is ex- 
pressly excepted, “to the extent” that 
they are involved, “(1) any function 


of the United States requiring se- 


issued, in its existing Federal Administra- 
tive Procedure Reporter, an elaborate analy- 
sis of the statute with full annotations to 
its legislative history. 

1. The fifth is found in the brief intro 
ductory clause to Section 6, which makes 
the provisions of that section operative “‘ex- 
cept as otherwise provided in this Act”. 
The legislative history explains that this 
exception was intended to prevent the right- 
of-appearance provisions of Section 6 (a), for 
example, from superseding the separation 
of function provisions of Section 5(c). See 
Senate Judiciary Committee Report, No. 


KO 
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crecy in the public interest or (2) 
any matter relating solely to the in- 
ternal management of an agency”. 
This means that, in such cases and 
to the extent that the exception may 
be properly brought into play, agen- 
cies need not formulate and publish 
their rules of organization and pro- 
cedure as otherwise required by Sec- 
tion 3(a), publish or make available 
to public inspection their opinions, 
orders, and rules as otherwise re- 
quired by Section 3(b), or provide 
by rule for public access to official 
records as otherwise required by Sec- 
tion 3(c). 

Rule-Making 


From the rule-makin§ requirements 
of Section 4 there is similarly except- 
ed, “to the extent” that they may be 
involved, “(1) any military, naval, 
or foreign affairs function of the 
United States or (2) any matter re- 
lating to agency management or per- 
sonnel or to public property, loans, 
grants, benefits, or contracts”. This 
means that, in the indicated situa- 
tions, agencies need not publish gen- 
eral notice of proposed rule making 
as otherwise required by Section 
4(a), afford the informal or formal 
procedures otherwise required by 
Section 4(b), defer the effective date 
of published rules as otherwise re- 
quired by Section 4(c), or accord the 
right of petition otherwise manda- 
tory under the terms of Section 4(d). 


Adjudication 


From the adjudication requirements 
of Section 5, applicable in any event 
only in cases “required by statute to 
be determined on the record after 
opportunity for an agency hearing”, 
there are excepted, “‘to the extent” 
that they are involved: 


(1) Any matter subject to a subse- 
quent trial of the law and the facts 
de novo in any Court; (2) the selection 
or tenure of an officer or employee of 
the United States other than examiners 
appointed pursuant to Section 11; (3) 
proceedings in which decisions rest 
solely on inspections, tests, or elections; 
(4) the conduct of military, naval, or 
foreign-affairs functions; (5) cases in 
which an agency is acting as an agent 
for a Court; and (6) the certification 
of employee representatives. 


These exceptions mean that, with re- 
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spect to the kinds of matters listed, 
agencies are exempt from the notice 
and pleading otherwise required by 
Section 5(a), the settlement and for- 
mal procedures otherwise required 
by Section 5(b), the separation of 
functions otherwise required by Sec- 
tion 5(c), and the declaratory order 
provision of Section 5(d). 

Judicial Review 
The last of the important subject or 
section-wide exceptions are those re- 
lating to judicial review. From the 
Court review provisions of Section 
10 there are exempted, “so far as” 
they may become involved, situa- 
tions in which “(1) statutes preclude 
judicial review or (2) agency action 
is by law committed to agency dis- 
cretion”. These exceptions mean 
that, in those situations and to the 
extent that the excepted subjects are 
involved, the Act is not applicable 
respecting the statutory right of re- 
view otherwise embodied in Section 
10(a), the forms of review otherwise 
provided by Section 10(b), the speci- 
fication of reviewable acts otherwise 
made in Section 10(c), the inter- 
mediate judicial relief provisions of 
Section 10(d), and the scope of re- 
view outlined in Section 10(e). 


Subject Exceptions 
It may be well to stress again that 
these subject or section exceptions, 
supra, are not exceptions to the Act 
as a whole, but merely to the subsec- 
tions which they precede. Thus, for 
example, the exceptions to Section 3 
relating to public information do 
not apply to any other section and 
those to Section 5 relating to adjudi- 
cations do not apply to other sections 
or’ subjects. 


EXCEPTIONS TO PROVISIONS 
There are at least twenty-five excep- 
tions to specific provisions of the 
statute.® They of course do not apply 
to the Act as a whole or to entire sec- 


5. The word “except” is occasionally used 
in the statute not as introductory to a true 
exception but as a form of positive state- 
ment. Thus, under Section 6 (b) , investiga- 
tions may not be undertaken “except as 
authorized by law”. The same is true of 
the second sentence of Section 7 (c) and of 
the fifth sentence of Section 12. On the 


tions of it. They may be grouped and 
enumerated as follows: 


Publication of Rules 


Rules addressed to and served upon 
named parties are exempt from the 
publication requirements of Sections 
3(a) and 4(a). Properly confidential 
opinions and orders need not be 
made available to public inspection 
under Section 3(b), nor need other 
official records of the same character 
under Section 3(c). 

Rule Making 
The exceptions in Section 4(a) make 
the notice and informal rule-making 
provisions of Sections 4(a) and 4(b) 
applicable only to substantive rules 
and not even then “in any situation 
in which the agency for good cause 
finds that notice and public pro- 
cedure thereon are impracticable, 
unnecessary, or contrary to the pub- 
lic interest.” Moreover, the pro- 
cedures specified in Section 4(b) ap- 
ply only to informal rule-making. 
The requirement of Section 4(c) that 
rules be published within a given 
period prior to their effective dates 
does not apply in emergency cases or 
to rules granting exemption, reliev- 
ing restxiction, interpreting statutes, 
or stating policy. 


Formal Adjudications 


In the field of adjudication, the set- 
tlement provisions of Section 5(b) 
apply only “where time, the nature 
of the proceeding, and the public in- 
terest permit”. Under Section 5(c) 
hearing officers must make or rec- 
ommend decisions unless they be- 
come unavailable to agency, 
hearing officers are not to engage in 
ex parte discussions save to the ex- 
tent required for the disposition of 
ex parte matters as authorized by 
law, and the subsection does not ap- 
ply at all in certain licensing or 
utility proceedings or to the top 
agency itself or its members. 


the 





other hand, the last sentence of Section 7 (c) 
authorizing procedures for the submission 
of evidence in writing in certain types of 
cases is in effect an exception from the prior 
sentence conferring on every party the right 
to present his case or defense “by oral or 
documentary evidence”. 
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Supplemental Procedures 


[he settlement or adjustment pro- 
visions of Section 6(a) apply only so 
far as the orderly conduct of public 
business permits; and the require- 
ment that agencies proceed with dis- 
patch is limited by the requirement 
that due regard be had for the con- 
venience and necessity of the parties 
or their representatives. The right of 
a witness to have copies of evidence 
he submits may be limited, under 
Section 6(b), to inspection thereof in 
any non-public investigatory proceed- 
ing. The duty of agencies under Sec- 
tion 6(d) to state the grounds for 
denials of requests does not apply in 
affirming a prior denial or where the 
denial is self-explanatory. 


Hearings and Decisions 


In the matter of statutory hearings, 
the enumeration of the classes of of- 
ficers who may preside under Section 
7(a) does not supersede statutory 
provisions setting up other hearing 
officers in special classes of cases. The 
burden of proof provision of Section 
7(c) does not supersede statutory pro- 
visions to the contrary. In the matter 
of agency decisions, the intermediate 
report requirements of the last sen- 
tence of Section 8(a) are modified in 
certain types of cases. 


Other Provisions 


The notice requirement in connec- 
tion with license revocations under 


The greatest phase of Brandeis’ 
long career was his tenure of twenty- 
three years as Supreme Court Justice, 
as half of the famous ‘team of Holmes 
and Brandeis dissenting. In a pro- 
vocative chapter, Professor Mason 
demolishes somewhat the vaunted 
liberalism of Holmes. He sees him 
as an enlightened skeptic, committed 
to no basic social philosophy. Fur- 
thermore, an inherent impatience 
with visionary social reform drove 
him into a position of detachment. 
Holmes’ thinking in the field of ec- 
onomics was immature. He had only 


Section 9(b) does not apply in cases 
of willfulness or those in which pub- 
lic health, interest, or safety requires 
immediate action. The only “inter- 
nal” exception to the judicial review 
provisions is that of Section 10(c) 
recognizing, for example, that other 
statutes may require applications for 
rehearings prior to resort to judicial 
review. The provision of Section 12 
requiring equality of requirements 
or privileges as to evidence or pro- 
cedure does not apply if there is 
some other provision of law to the 
contrary in a specific matter. Section 
12 contains at least one further ex- 
ception in that the procedural re- 
quirements of the Act are not “man- 
datory” with respect to agency 
proceedings commenced prior to the 
respective effective dates of such re- 
quirements. 


CONCLUSION 


Many things may be said about the 
several types of exceptions to the Ad- 
ministrative Act. Some 
should be mentioned here. Each 
class of exceptions—those to the Act 
itself, those to sections, and those to 
particular provisions—operates dif- 
ferently. Even then they are not as 
broad as they may seem at first 
glance. For example, although Sec- 
tion 2(a) makes certain exclusions 


Procedure 


“from the operation of this Act”, 
that is not true “as to the require- 
ments of Section 3”. Hence it would 


Administrative Procedure Act 





seem clear that Section 10, respect- 
ing judicial review, may be invoked 
to enforce the requirements of Sec- 
tion 3. 

Again, the introductory-clause 
exceptions to Sections 4 and 5 re- 
specting rule-making and adjudica- 
tion—the two principal forms of ad- 
ministrative action—relate only to 
the sections to which they are at- 
tached, so that the excepted matters 
would still be subject to Sections 6, 
9, 10, and 12 relating to proceedings, 
powers, review, and construction. 
Similarly, while there are six num- 
bered exceptions to Section 5 on 
adjudication, the six subjects are 
nevertheless subject to Sections 6, 9, 
10, and 12. 

The more numerous special ex- 
ceptions to detailed provisions fol- 
low a consistent pattern. They are 
based upon well-recognized differ- 
ences in subjects or operations. 

The several types of exceptions, 
and the particular exceptions stated 
in the Act, merit a special effort by 
the Bar to understand its operation. 
Such understanding will be neces- 
sary if lawyers are to have the full 
benefit of the Act in preserving and 
protecting the rights of the parties 
they represent. Since the Act deals 
largely with procedure, judicial as 
well as administrative, lawyers will 
find themselves at home with it, once 
the ice is broken by study of its terms, 
structure, and exceptions. 


“Holmes and Brandeis Dissenting” 


an imperfect grasp of the significance 
of the economic forces of his day— 
his opinions do not have the sense 
of urgency nor the drive of the mil- 
itant social crusader that stamp the 
Brandeis’ dissents. 

On the Bench—whether writing 
for the majority or in brilliant dis- 
sent—Brandeis was a great liberal in 
the true sense, because he saw law 
as an instrument of social policy, be- 
cause he insisted that the various or- 
gans of government be kept within 
the bounds assigned to them by the 
Constitution. He was as opposed to 


using or promoting the use of other 
peoples’ powers as he was to the 
unauthorized use of other peoples’ 
money. Few men have been privi- 
leged, as was Brandeis, to live to see 
their prophetic judgments enacted 
time and again as the law of the 
nation. It was with wisdom that 
Franklin D. Roosevelt addressed 
him, affectionately, as ‘Isaiah.’ ” 


—From Harvey J. Bressler’s review 
of Professor Alpheus T. Mason’s 
“Brandeis: A Free Man's Life”, in the 
New York Times Book Review for 
September 22. 


751 


November, 1946 ¢ Vol. 32 





























































Labor Disputes: 


Their Settlement by Judicial Process 


Where there is no law, 
there is no freedom. 


John Locke 


|. ‘This National Disaster’ 


On May 4, 1905, a Boston lawyer, 
speaking on “The Opportunity in 
the Law,” said: 

Here, consequently, is 


May, 1946, 
reached proportions which led Presi- 


strike in April and 
dent Truman to issue a White House 
statement describing the strike as 
“this national disaster.’’4 

Anxiety is felt throughout the na- 
tion. Labor unions are wielding tre- 
mendous power. Just as alter the 
decision in Dartmouth College v. 
Woodward®, it is felt that danger 
threatens the public welfare when a 


by Eugene C. Gerhart 
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ferment.” From the beginning of 
the Common Law _ men’s lives, 
liberty, and property have been con- 
trolled by law and the judicial 
process. How can labor disputes be 
settled by the judicial process? 

ll. The Nature of the 


Judicial Process 
No finer analysis of the nature of 


the judicial process exists than that 
by Mr. Justice Cardozo: 
My analysis of the ju- 





the great opportunity in 
the law. The next genera- 
tion must witness a con- 
tinuing and ever-increas- 
ing contest between those 
who have and those who 
have not. The industrial 
world is in a state of 
ferment.’ 
His name Dem 


bitz Brandeis. The suc- 


- Louis 
ceeding generation has 
witnessed that contest. 
Statements today by lead- 
ers of labor? and manage- 
ment® fulfill the Brandeis 
prophecy. 





Viewing the strike sit- 


This winning essay in the 1946 competition for the 
annual prize established under the will of Judge 
Erskine M. Ross, of California, is recognized as an 
unusually thoughtful and constructive contribution 
to the public discussion of its vital topic: The winner 
is the 34-year-old member of the Association and its 
Junior Bar Conference, who had already contributed 
to the JOURNAL an account of his preparations and 
his experience in opening his own law office in a 
small but thriving city in upstate New York: “Going 
It Alone’, 32 A.B.A.]. 397. Mr. Gerhart received the 
$3,000 prize and the Assoctation’s certificate of award, 
at the Atlantic City meeting on October 31. He also 
participated in the organization meetings of the As- 
sociation’s new Section of Labor Relations Law. 


dicial process comes then 
to this, and little more: 
logic, and history, and 
custom, and utility, and 
accepted standards of 
right conduct, are the 
forces which singly or in 
combination shape the 
progress of the law.? 
What do we _ learn 
from logic and _ history, 
from custom and utility 
of the settlement of in- 
What 
are the “standards of right 
conduct” in labor dis- 
putes? What conclusions 


dustrial disputes? 





can we draw trom these 





uation following the close 

of World War II, no reasonable ob- 
server could deny that the United 
States is facing a crisis. The soft coal 


1. Brandeis, Business — A Profession 
(Boston: Hale, Cushman & Flint, 1933 
page 342. 

2. “Take away my liberty and I will 
fight you. I care not who you are. Attempt 
it at your peril. I say that for myself 
and I say it for American labor here, be- 
cause I think I know something about how 
American labor feels in this country, .. .” 
John L. Lewis, President of the U. M. W. 
A., statement to the House Labor Com- 
mittee on December 10, 1945, as quoted in 
the United Mine Workers Journal, Vol. 
LVI, No. 24 (December 15, 1945), page 16. 
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elements which will “shape 


thing created by law is placed snail tn progress of the law” of industrial 


the control of the law.® Truly, today, 
“the industrial world is in a state of 


3. Chairman Ira Mosher of the National 
Association of Manufacturers on May 18, 
1946, outlined a seven-point labor policy. 
Point No. 1 was: “Make collective bargain- 
ing agreements equally binding on labor 
unions and management alike.” He said, 
“Industry firmly believes in the right to 
collective bargaining, but industry is con- 
vinced that such bargaining must be fair 
te all—not one-sided, as it is at present.” 
New York Times, May 19, 1946, page 5, 
col. 6. 

sy oe < 
page 1, col. 1. 


Times, May 5, 1946, Sec. I, 
Editorial, “ ‘This National 


relations? 
Adapting Blackstone’s principle 





Disaster’,” Id. May 6, 1946, page 20, col. 1; 
Rise of Labor Unions’ Power: Ability to 
Paralyze_ the Nation, XX United States 
News, May 24, 1946, page 13. Work Stop- 
pages Caused by Labor-Management Dis- 
putes in 1945, Monthly Labor Review, 
Vol. 62, No. 5 (May, 1946), pages 718 and 
723; Work Stoppages in March 1946, id. 
at page 764. And see President Truman's 
addresses to Congress and the nation in 
92 Cong. Rec. May 25, 1946, at 5793 and 
5861. 

5. 4 Wheat. 518 (1819). 

6. N. Y. Gen. Corp. Law §5, page 17, note. 
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of statutory construction® to our 
problem, we shall examine industrial 
relations: 
1. At Common Law. 
2. Under the Wagner Act, show- 
ing its deficiencies. 
3. The principles of law ap- 
plicable to labor disputes. 
4. The remedy. 
Our discussion will dwell primarily 
on federal law. The same analysis is 
adaptable to State law. 
What was the situation prior to 
1935? 


lll. Business and Labor 

under Common Law 

Disputes between capital and labor 
have existed since the beginning of 
our Common Law, as have statutes 
regulating them.® The same problem 
troubled the framers of our Consti- 
tution.! Labor disputes have been 
adjudicated by the judicial process 
over the course of centuries by our 
legal system. Many businessmen can 
recall the 
property rights embodied in the 


judicial emphasis on 


7. Cardozo, The Nature of the Judicial 
Process, (New Haven: Yale University Press, 
1921), page 112. “ ‘Judicial process’ in the 
broadest significance of the expression, 
comprehends all of the acts of the court, 
from the beginning of the proceeding to its 
end. In a narrower sense, it is the means 
of compelling a defendant to appear in 
court, after the suing out of the original 
writ, in civil, and after indictment, in 
criminal, cases. Any writ is process, the 
two terms being interchangeable.” 42 Am 
Jur. 5. And see 23 Words and Phrases 
Perm. ed.) 328. 

Due process has a more restricted mean 
ing. “In all cases, that kind of procedure 
is due process of law which is suitable and 
proper to the nature of the case, and 
sanctioned by the established customs and 
usages of the courts. ‘Perhaps no defini 
tion,’ says Judge Cooley, ‘is more often 
quoted than that given by Mr. Webster 
in the Dartmouth College case: “By the law 
of the land is most clearly intended the 
general law; a law which hears before 
it condemns; which proceeds upon inquiry, 
and renders judgment only after trial. The 
meaning is that every citizen shall hold his 
life, liberty, property and immunities, 
under the protection of the general rules 
which govern society.”’ Cooley’s Const. 
Lim. 353.” Ex Parte Wall, 107 U. S. 265 

1882) at page 289. 

8. “Il. There are three points to be 
considered in the construction of all remedi- 
al statutes: the old law, the mischief, and 
the remedy, that is, how the common law 
stood at the making of the act; what the 
mischief was, for which the common law 
did not provide; and what remedy the 
parliament hath provided to cure this 
mischief. And it is the business of the 
judges so to construe the act as to suppress 


language of Malins, V. C., in Spring- 
head Spinning Co, v. Riley.1' This 
emphasis on property rights in Eng- 
land found its counterpart in the 
States 
Supreme Court at the turn of this 


decisions of the United 
century. 

In 1908 the Supreme Court held 
that Congress could not prevent an 
interstate railroad from discriminat- 
ing against employees who belonged 
to a union.!2 To do so would 
violate the carrier’s rights of liberty 
and property 
Fifth Amendment. The Fourteenth 
Amendment received a similar inter- 
State 
prohibited State courts from enjoin- 


protected by the 


pretation.!8 statutes which 


ing disorderly picketing were de- 


clared unconstitutional because of 
the preperty right an employer had 
in his+business.14 In 1923 the Su- 


preme ‘Court held that Congress 


could not fix minimum wages.!5 Mr. 
Justice Brandeis was a frequent dis- 
senter in cases of this class, for it 
was his social philosophy that human 


rights transcend property rights 


the mischief and advance the remedy.” 
1 Bl. Comm.* 87. 


9. One of the earliest statutes regulating 
labor and wages was the Statute of Labor 
ers, enacted after the plague of 1548, 23 Fd 
III (1349) and 25 Ed. III, St. 2. The plague 
resulted in strife between capital and labor 
“*Every man or woman,’ runs the famous 
provision, ‘of whatsoever condition, free o1 
bond, able in body, and within the age of 
threescore years, . >. and not having of 
his own whereof he may live, nor land 
of his own about the tillage of which 
he may occupy himself, and not serving 
any other, shall be bound to serve the 
employer who shall require him to do so 
and shall take only the wages which were 
accustomed to be taken in the neighbor 
hood where he is bound to serve’ two years 
before the plague began. A refusal to obey 
was punished by imprisonment.” Green 
A Short History of the English People, 
(World’s Great Classics Ser., New York: 
The Colonial Press, 1900), Vol. I, pages 
306-7. See Mr. Justice Brandeis dissenting 
in Truax v. Corrigan, 257 U. S. 312, at 
pages 357-60, 366. Adler, Business Juris- 
prudence, 28 Harv. L. Rev. 135 at 147. 

10. James Madison, The Federalist, No. 
10, The Numerous Advantages of the 
Union (World’s Great Classics Ser., New 
York: The Colonial Press, 1901), page 46. 


ll. “. . . if it should turn out that this 
Court has jurisdiction to prevent these 
misguided and misled workmen from com- 
mitting these acts of intimidation, which 
go to the destruction of that property which 
is the source of their own support and 
comfort in life, I can only say that it 
will be one of the most beneficial juris- 
dictions that this Court has ever ex- 
ercised.” L. R. 6 Eq. 551 (1868). A survey 
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when the two conflict. His remedy 
was to educate our judges.!* 

At Common Law neither the 
rights of labor nor of capital were 
the paramount rights which the law 
protected.!8 Under a true interpreta- 
tion of the Common Law, all busi- 
ness was public, and one engaged in 
business, either as owner or as 
worker, was engaged in a public pro- 
fession and in a public calling.!® The 
idea that “public utilities” are the 
only businesses affected with a public 
interest was not the view of the 
Common Law.2° The community 
interest was paramount, and both 
labor and capital were subordinate 
to it.2? Surely, the community has 
the right to insist on law and order 
in all business, industrial or other- 
wise; but it is vanity to expect order 
and in the same breath deny law. 

What were the Common Law 
standards to be applied to labor rela- 
tions? A “Magna Carta” of fair labor 
standards, proclaimed by lawyer 
190422, em- 


bodies his principles to govern the 


Louis D. Brandeis in 


of the British law is found in Sells, The 
Settlement of Industrial Disputes in Great 
Britain, V Law and Contemp. Prob. 

Spring, 1938), page 321 

12. Adair v. United States, 208 U. S. 
161 (1908). 

13. Coppage v. 
(1915). 

14. Truax v. 
(1921). 

15. Adkins v. 
U. S. 525 (1923). 

16. Brandeis, op. cit. supra, note 1, 
pages lii-liv, and 338-39. See Mason, Bran- 
deis: Lawyer and Judge in the Modern 
State (Princeton: University Press, 1933), 
passim. 


Kansas, 236 U. S. 1 


Corrigan, 257 U. 


S. $12 


Children’s Hospital, 261 


17. Brandeis, op. cit., page liv. 

18. Adler, Labor, Capital and Business 
at Common Law (1916) 29 Harv. L. Rev. 
241; Business Jurisprudence, 28 id. 135. 

19. Adler, supra, note 18, 28 Harv. L. 
Rev. at 158; 29 id. at 245. 

20. “All business is public, regardless 
of the disguise under which the function 
is performed and is subject in consequence 
to rights and obligations with respect to 
the community. And from this it must 
follow that the factors or constituent parts 
of business stand in the same public rela- 
tion.” Adler, loc. cit., 29 Harv. L. Rev. 
at 246 and 249. 

21. Adler, loc cit. 29 Harv. L. Rev. at 
246 and 249. At page 251 he states: “At 
common law, then, labor and capital, no 
less than business, are public.” For an in- 
teresting account of the growth of trade 
unionism during this period, see Modern 
Trade Unionism, by William Green, A. F. 
of L. President (Washington, D. C.: A. F. 
of L., 1925). 
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relations of employer and employee 
in all branches of industry: 

“First. 

prosperity can rest only upon the 


Prolonged peace and 


foundation of industrial liberty.’’** 

“Second. The right of labor to 
organize is recognized by law, and 
should be fully recognized by em- 
ployers.’’*4 

“Third. Employees are entitled 
to be represented by union of- 
ficers. ... 

“Fourth. Employers and em- 
ployees should try to agree. ... 

“Fifth. It is necessary that the 
owners or the real managers of the 
business should themselves par- 
ticipate in the conferences, partly 
because the labor problem requires 
the best thought available and the 
most delicate treatment, and part- 
ly because employees feel better 
satisfied and are apt to receive 
better treatment when they are 
dealing with the ultimate author- 
ity and not with an_ inter- 
mediary.”25 

“Sixth. arbitrary 
claims of organized labor should 
be resisted at whatever cost. I have 
said that it is essential in dealing 


with these problems that the em- 


Lawless or 


“The Employer and Trade Unions”; 
reprinted in Business—A Profession, pages 
13-27. 

28. Id. page 16. He adds: “Industrial 
democracy should ultimately attend politi- 
cal democracy. Industrial absolutism is 
not merely impossible in this country at 
the present time, but it is most undesirable. 
We must avoid industrial despotism, even 
though it be benevolent despotism. Our 
employers can no more afford to be ab- 
solute masters of their employees than they 
can afford to submit to the mastery of 
their employees, than the individual em- 
plovees can afford to have their own 
abilities or aspirations hampered by the 
limitations of their fellows.” Jd. pages 
16-17. 


99 


24. Id. page 18. “We believe in democ- 
racy despite the excesses of the French 
Revolution. . . . We must not forget the 
merits of unionism in our righteous indig- 
nation against certain abuses of particular 
unionists.” Pages 18-19. 


25. Id. pages 20-23. 


26. Id. pages 24-26. “Disregard the law 
in either, however good your motives, and 
you have anarchy. The plea of trade 
unions for immunity, be it from injunc- 
tion or from liability for damages, is as 
fallacious as the plea of the lynchers. If 
lawless methods are pursued by _ trade 
unions, whether it be by violence, by 
intimidation, or by the more peaceful 
infringement of legal rights, that lawless 
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ployer should strive only for the 
right. It is equally important that 
he should suffer no wrong to be 
done unto him. Industrial 
liberty, like civil liberty, must rest 
upon the foundation of 
law. (Italics supplied) 
He felt that these standards for im 
dustrial relations would endure.?7 
Here is our Common Law heri- 
tage. The law today has not attained 
the sixth principle. Before 1935, it 
had gone but a short way toward 
realization of the other five. The 
inequality of bargaining power be- 
tween the workman and large aggre- 


solid 


2396 


gates of capital, as well as the finan- 
cial depression after 1929, with its 
widespread unemployment, led to 
the adoption of the 
“Wagener Act,” the National Labor 
Relations Act.28 So—what of the 
“remedy the parliament hath _pro- 
vided to cure this mischief’’? 


so-called 


IV. The Wagner Act and 
Its Deficiencies 


Briefly stated, the Act’s purpose is to: 

1. Protect labor’s right to union- 
ize. 

2. Protect labor’s right to col- 

lective bargaining by estab- 


lishing equality of bargain 
ing power.9 

3. Protect employees and unions 

against certain unfair labor 

practices on the part of em- 

ployers. 
It is to be noted that the Act does 
not purport to be—nor is it—a com- 
prehensive code of fair labor stand- 
ards. It was passed by Congress for 
the purposes set forth. Few will 
dispute that, as enforced by the Na- 
tional Labor Relations Board, the 
above purposes have been accom- 
plished. The Act was held constitu- 
tional by the Supreme Court in 
NLRB vy. Jones & Laughlin Steel 
Corp., 301 U. S. 1 (1937). 

Since the 
statute, there has been a clamor from 
various quarters for its amend- 
ment.29 Proposed amendments have 
been vehemently fought by labor 
leaders,3! and in some government 
quarters as well.8? These attitudes 
have been reflected in the litigation 
involving the Act. The period of 
World War II was one of active 
litigation in the labor field. Between 
the October term, 1941, and the same 
term in 1944, the United States Su- 
preme Court decided forty-four cases 


enactment of this 





ness must be put down at once and at anv 
cnet.” 

“Likewise industrial liberty must rest 
upon reasonableness. We gain nothing by 
exchanging the tyranny of capital for the 
tvranny of labor. Arbitrary demands must 
be met by determined refusals, also at anv 
cost.” Id. pages 26-27. See Thomas v. Col- 
lins, 323 U. S. 516 (1944), at 532. 

27. “These are principles by which alone 
the labor problem can be. satisfactorily 
solved. They are broad, indeed; for they 
are the eternal principles of Linrrty, FRra- 
TERNITY, JUSTICE, Honor.” Id. page 27. 

28. 49 Stat. 449, 29 U. S. C. 151, ap- 
proved July 5, 1935. In addition to the 
Wagner Act, the following are some of the 
other important federal statutes which 
affect labor relations: The Sherman Act, 
26 Stat. 209, 15 U. S. C. 1 (1890); The 
Clayton Act, 38 Stat. 730, 738, 29 U. S. C. 
52 (1914); Railway Labor Act, 44 Stat., 
Pt. 2, 577 (1926), as amended, 48 Stat. 
1185 (1934), 45 U. S. C. 151; Norris-La 
Guardia Act, 47 Stat. 70, 29’ U. S. C. 101 
(1982) ; Fair Labor Standards Act of 1938, 
52 Stat. 1060, 29 U. S. C. 201 (1938); War 
Labor Disputes Act, 57 Stat. 163, 50 U. S. C. 
1507 (1948). The War Labor Board was 
established by Executive Order No. 9017, 7 
Fed. Reg. 237, CFR, Cumm. Supp., Tit. 
3, c. II, page 1075. 

29.. The desirability of equality of bar- 
gaining power between employer and em- 
ployee has been recognized for some time. 
See, for example, Brandeis, op. cit. supra, 


note I, at pages 16-17; Holmes, J. dissenting 
in Coppage v. Kansas, 236 U. S. 1, 26-27. 
In The Nature of the Judicial Process, Mr. 
Justice Cardozo, at page 82 quotes Char- 
mont’s La Renaissance du droit naturel 
(Montpellier, Coulet et fils, éditeur, 1910), 
page 172, as follows: “On tend a4 considerer 
qu'il n’y a pas de contrat respectable si les 
parties n’ont pas été placées dans les con 
ditions non seulement de_ liberté, mais 
d’égalité. Si l’un des contractants est sans 
abri, sans ressources, condamné a subir 
les exigences de l’autre, la liberté de fait est 
supprimée.” 

30. See, for example, Gall and Smet- 
hurst, Amending the Wagner Act: The 
Problem from the Manufacturer’s View- 
point, -(1938) V Law and Contemp. Prob. 
306; Cooper, What Changes in Federal 
Legislation and Administration Are Desir- 
able in the Field of Labor Relations Law, 
(1942) 28 A.B.A.J. 385. The Unjted States 
Chamber of Commerce “advocated amend- 
ments at its 1946 convention in Atlantic 
City in May, 1946. New York Times, May 3, 
1946, page 12. 

31. The Administration and Politicians 
are onan All Out Anti-Labor Spree, United 
Mine Workers Journal, Vol. LVI, No. 24 
(December 15, 1945), page 10; Fight Cer- 
tain Over Fact-Findings Bill as Approved 
by House Labor Committee, United Mine 
Workers Journal, Vol. LVII, No. 3 (Feb- 
ruary 1, 1946), page 11; B-B-H—An Evil 
Bill, pamphlet published by Congress of 
Industrial Organizations, 
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involving labor law. Twenty-one of 
these cases arose under the Wagner 
Act.38 

The advantages which labor, col- 
lectively, has gained have not been 
attained without limitations on the 
individual working-man’s liberty of 
contract.34 Therefore, the law must 
be vigilant to protect the individual 
employee’s minority rights against 
discrimination by the union major- 
ity.45 The Supreme Court, while en- 
right to picket, has 
extend constitutional 


larging the 
refused to 
protection to “continuing represen- 
false.’’36 
labor leaders have been extended 
privileges of freedom of 
speech than the Court has accorded 
In United States v. 


tations unquestionably 
vreater 


employers.37 





32. J. Warren Madden, while Chairman 
of the NLRB, made the following state- 
ments at the annual convention of the A. 
F. of L. in Denver, October 5, 1937: “To 
equalize the law would require that the 
police inquire who caused this strife, and 
if they conclude that the employer caused 
it, they should back the police wagon up 
to his office and push him in, lock him 
up in a dirty jail and charge him with 
vagrancy or being a suspicious person, set 
his bail so high he could not meet it, and 
leave him. Do those who prate of equality 
really want equality?” In Opposition to 
“Equalizing” Amendments to the Wagner 
4ct, (1938) V Law and Contemp. Prob. 
318, at 319. 

33. Dodd, The Supreme Court and Or- 
ganized Labor (1945) 58 Harv. L. Rev. 
1018, 1019. 

34. “The practice and philosophy of 
ollective bargaining looks with suspicion 


on such individual advantages. The 
workman is free, if he values his own 
position more than that of the group, 
to vote against representation; but the 


majority rules, and if it collectivizes the 
employment bargain, individual advan- 
tages or favors will generally in practice 


go in as a contribution to the collective 
result.” Mr. Justice Jackson in J. I. Case 
Co. v. NLRB, 321 U. S. 332 (1944), at 
338-39. 


35. Dodd, supra note 33, at 1039. 


36. “In a setting like the present, con 
tinuing representations unquestionably 
false and acts of coercion going beyond 
the mere influence exerted by the fact of 
picketing, are of course not constitutional 
prerogatives. Still less can the right 
to picket itself be taken away merely be- 
cause there may have been isolated in- 
cidents of abuse falling far short of violence 
occurring in the course of that picketing.” 
Cafeteria Employees Union v. Angelos, 320 
U'. §. 293 (1943), at 295-96. 


37. Thomas v. Collins, 323 U. S. 516 
1945), particularly Mr. Justice Jackson’s 
concurring opinion at page 548. 

38. “Labor unions have in recent years 
succeeded, to an extent that would have 
istonished lawyers of an earlier generation 
n using the Fourteenth Amendment as a 
shield against state limitations on union 






Local 807, 315 U. S. 521 (1942), the 
Supreme Court held federal law did 
not prohibit threats, 
violence by a union to compel em- 
ployers to make stand-by payments 
to union members. Such apparently 


assaults, or 


inconsistent partiality could not but 
offend businessmen and lawyers “of 
the old school.’”’38 

That a new era of labor-manage- 
ment relations has been born is no 
longer open to question. Now it is 
labor unions who fight regulation 
by law on the ground that regula- 
tion will deprive them of liberty.*® 
Our judges have been educated to 
1941-1945 
the Supreme Court sustained the 


a new attitude. Between 
position of the NLRB in seventeen 
out of the twenty-one cases in which 





picketing and union proselytizing. Liberty, 
as established by that amendment includes 
a very broad right of free speech, even 
though the speech be union persuasion not 
to deal, which, if successful, will be de 
structive of commercial good will.” Dodd, 
supra note 33, at 1060. 

39. John L. Lewis in his appearance 
before the House Labor Committee on 
December 10, 1945, is quoted in Vol. LVI, 
No. 24, of the UMW Journal for December 
15, 1945 at page 4, as follows: 

“Cong. Barden. Then if I get your state 
ment correctly, you wouldn’t advocate any 
machinery or any legislation or any action 
on the part of Congress, and wouldn’t look 
with favor upon a decision that would 
make a contract by a labor union with an 
employer enforceable or would make a con 
tract between an employer and a union en 
forceable from the other end. 

“Pres. Lewis. That is just so right I 
cannot add anything to it. And I want to 
say this — one of the reasons I wouldn't is 
that such legislation would destroy every 
existing labor organization in this country 
. .. Now is that what you want so that you 
can hire a Pinkerton detective and send 
him to my local union and raise hell up 
there and defame labor. I am against it!” 

40. Dodd, loc. cit. note 33, at 
1066-67. 

41. Dodd, loc. ctt. supra note 33, at 1071; 
editorial, “““This National Disaster’,” New 
York Times, May 6, 1946, page 20, col. 1; 
editorial, ““Washington Paralysis,” id. May 
9, 1946, page 20, col. 1; editorial, “Are 
Strikes Good?” id. May 10, 1946, page 18, 
col. 1. For a scientific, impartial review of 
the labor policy of the national government, 
see Metz, Labor Policy of the Federal Gov- 
ernment, (Washington, D. C.: The Brook 
ings Institution, 1945), especially Chap. 
IX, pages 229-54. “Some members of the 
NLRB have at times believed it more de 
sirable for workers to strike than to use 
the Board for enforcing rights guaranteed 
to them by the act. Thus Edwin Smith 
assisted the Textile Organizing Committee 
in carrying out a strike by stimulating a 
boycott against certain manufacturers. And 
various employees of the Board in 1937 
attempted to bring about strikes in the 
steel industry.” Metz, op. cit., page 230. 

42. Mr. 


supra 


Justice Jackson dissenting in 
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the Board was involved before the 
Court.*® It can scarcely be denied 
that during the last decade the Fed- 
eral Government has been pro-labor 
and pro-union.*! The Supreme Court 
has been accused of similar pre- 
The Court has come a 
long way since the Debs decision.** 

“Law must be stable, and yet it 


dilections.*” 


cannot stand still.”44 Present federal 
labor law is deficient*® in the follow- 
ing respects: 

1. It does not provide for the 
protection of the public inter- 
est in labor disputes in cases 
involving: 

a. Public utilities 

b. Business enterprises so large 
or so economically impor- 
tant that their stoppage can 








Jewell Ridge Coal Corp. v. Local No. 6167, 
UMWA, 325 U. S. 161, 170 (1945); id. at 
897. Editorial, “The Double Standard,” 
New York Times, June 14, 1946, page 20, 
col. 3. 

“But [ must admit that in overriding 
the findings of the Texas court we are ap- 
plying to Thomas (then President, UAW 


CIO) a rule the benefit of which in all its 
breadth and vigor this Court denies to 
employers in National Labor Relations 


” 


Board cases.” Mr. Justice Jackson concur- 
ring in Thomas v. Collins, 323 U. S. 516 
(1945), at 548. “Within the past eight 
years the Supreme Court has become much 
more sympathetic toward labor than it ever 
had been before.” Metz, op. cit. supra note 
11, page 21, “Without this general change 
of attitude on the part of the Supreme 
Court, the present labor policy of the fed 
eral government would not be possible in a 
constitutional sense.” 7d. at page 24. See 
Dodd, loc. cit. supra, note 33 at page 1071, 
and Mr. Justice Roberts’ dissenting opinion 
in Allen Bradley Co. v. Local Union No. 3, 
IBEW, 325 U. S. 797 (1945), 813 seq. 

43. In re Debs, 158 U. S. 564 (1895). 
The Court said: “But there is no such im 
potency in the national government. The 
entire strength of the nation may be used 
to enforce in any part of the land the full 
and free exercise of all national powers 
and the security of all rights entrusted by 
the Constitution to its care. The strong arm 
of the national government may be put 
forth to brush away all obstructions to the 
freedom of interstate commerce or the tran- 
sportation of the mails. If the emergency 
arises, the army of the nation, and all its 
militia, are at the service of the nation, to 
compel obedience to its laws.” (At page 
582). 

14. Cardozo, The Growth of the Law 
(New Haven: Yale University Press, 1931), 
pages 2 and 143, quoting Pound, Inter- 
pretations of Legal History, page 1. 

15. An 
topic will 


discussion of this entire 
in 28 A.B.A.J. 385 


able 
be found 


(June, 1942) by Frank E. Cooper, en- 
titled, What Changes in Federal Legis- 


lation and Administration Are Desirable 
in the Field of Labor Relations Law. See 
also the dissenting opinion of Mr. Justice 
Frankfurter in Hill v. Florida, 325 U. S. 
538, at 558-61. 
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disastrously affect the pub- 
lic interest; e.g., the soft 
coal strike of 1946.4 
c. Monopolistic practices of 
unions in restraint of trade. 


2. It does not provide that em- 


ployees must bargain in good 
faith. 

3. It does not provide any proce- 
dure whereby a grievance aris- 
ing during the period of the 
contract must be settled with- 
out resort to a strike. 

t. It does not provide any defini- 
tion of, nor remedy for unfair 
labor practices on the part of 
unions or employees. 

». It does not provide any proce- 
dure by which an employer can 
enforce the terms of the con- 
tract resulting from collective 
bargaining. 

6. It does not provide any stand- 
ards of conduct nor remedies 
for disputes arising between 


unions, union. officers, and 


union members, inter sese. 


16. See “Are Strikes Good?” editorial, 
New York Times, May 10, 1946, page 18, 
col. 1. See also the text of Civilian Pro 
duction Administration’s second report on 
the impact of the coal strike on reconver 
sion. Id. at page 2, col. 3. The same paper 
carries a Reuter’s dispatch from London, 
dated Mav 9, the first sentence of which 
reads: “The United States coal strike is 
rapidly becoming an economic crisis for 
the world.” Id. col. 4. 

47. Dodd, loc. cit. supra, note 33, at 
page 1051, discussing Allen Bradley Co. \ 
Local Union No. 3, IBEW, 325 U. S. 797 
(1945). 

18. Address by Robert W. Wason, Presi 
dent of the National Association of Manu 
facturers, in Detroit, March 11, 1946, en 
titled, “Can We Produce and _ Prosper 
under Government by Concession?” A reso 
lution, “Industrial Relations in America - 
\ Program,” was adopted by the Chamber 
of Commerce of the United States on May 
2, 1946. This resolution states, at page 6 
“It is a fundamental principle that there 
should be equality before the law. That 
principle is not recognized in the National 
Labor Relations Act, the avowed purpose 
of which was to diminish the causes of 
labor disputes. The law should be revised 
to bring about equality of rights as to 
employers and employees.” 

19. See Congress Should Not Weaken 
Labor to the Adi antage of Rich and Por 
erful — Lewis, being the text of John L. 
Lewis’ statement to the House Labor Com 
mittee in opposition to the enactment of 
the Truman proposed fact-finding bill. It 
is reprinted in the United Mine Workers 
Journal, Vol. LVI, No. 24 (December 15, 


1945), page 14. Philip Murray’s Letter to 
President Truman Calling on Him to Dis 
approve the Case Measure, New York 
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7. It does not provide any eftec- 
, tive method by which unions 
are held responsible legally or 
financially for their acts either 
to the Federal Government or 
to parties with whom they col- 
lectively bargain.*? 
Thus stands the law! So it is 
natural that management’s represen- 
tatives should propose changes and 
ask for equality4 and that labor 
leaders should strenuously oppose 
legislation imposing — responsibili- 
ties.49 What does the public think of 
this situation? 
If the Gallup Poll 


public opinion, 


accurately 
reflects American 
then it is permissible to draw the 
following conclusions: 
1. Union members, but not 
their leaders, favor a “cooling- 
off’ period and _ fact-finding 
boards in labor disputes.5® 
2. The great majority of voters 
President Truman’s 
“cooling-off” plan for manage- 


favor 


ment-labor disputes.™! 


Times, June 3, 1946, page 10, col. 1. Cf. 
“No Help from Mr. Murray,” editorial, 
New York Times, June 4, 1946, page 22, 
col. 3. 

50. American Institute of Public Opin- 
ion, Princeton, New Jersey, Public Opinion 
News Service Release for January 4, 1946. 
“In measuring the sentiment on the issue, 
the Institute had field reporters ask: ‘Presi- 
dent Truman has proposed a law requiring 
a 30-day cooling-off period before a major 
strike could start. During this time a com- 
mittee would look into the facts and causes 
of the dispute and make public its report. 
Would you favor or oppose such a law?’ ” 
The vote of union members was as follows: 

“Favor 70% 
Oppose 16° 
Undecided 14%” 

Union members felt such a measure 
would reduce strikes. The vote of the union 
members in reply to the question, “Do you 
think this law would operate to reduce 


strikes?” was: 


a. ee oan ee 
No. o «cme Oy 
Undecided Re) | i Ae 
51. Public Opinion News Service Re 


lease for January 5, 1946. 

52. Public Opinion News Service Re- 
lease for February 18, 1946. 

53. The nation was polled with this 
question, “Should laws be passed to for- 
bid all strikes in public service industries 
such as electric, gas, telephone, and local 
transportation companies?” The replies in- 
cluded: 

“Entire Nation 
Approve law to forbid utility 


SIVIROS. 22... 60% 
INS ooo a'c cicred veo nV es as es een 
NE RG. 56- 0S ons we Soko cuhaekes 87%,” 








3. The American people think 
Congress should take action 
on the strike situation.5? 

!. The American public would 

give overwhelming support to 

a law designed to forbid all 

strikes in public service in- 
dustries.®3 

If this is American sentiment on 

these questions, then the lawyer’s 

role and the task of the Bar Associa- 

tions are to present to the Nation a 

fair code of laws for the settlement 

What are the 

legal principles which should form 

the basis of a code for the settlement 
of labor disputes by the judicial 


of labor disputes.54 


process? 
V. Legal Principles Applicable 
to Industrial Relations 
The trend in labor-management re- 
lations led in 1935 to the passage of 
the Wagner Act. Just as the control 
of great economic power in the hands 
of capital required regulation by 
law, so the similar concentration of 
(Continued on page 801) 


“Union Members 
April 17, "46 May 31, °46 
Approve law to forbid utility 


On) Ura ee ears ae ae 40% 49% 
Disapprove ....60650.. 5207 44%, 
Bhi: a 8% 1%" 


54. The American Bar Association is al- 
ready actively making progress toward this 
goal. See The Association’s Recommenda- 
tions as to Labor Legislation, (1942) 28 
A.B.A.J. 172; The Supremacy of Law, by 
David A. Simmons, President of the Amer- 
ican Bar Association, 1944-45, (1946) 32 
A.B.A.J. 17, especially at pages 19-21. Also 
Report of the Standing Committee on La- 
bor, Employment and_ Social Security, 
(1944) 69 A.B.A. Rep. 254. The Associa- 
tion’s Committee on Labor, Employment 
and Social Security on September 28, 1945 
recommended the creation of a section on 
Labor Law. The Association has author- 
ized the creation of this section. At the 
1945 sessions of the Assembly of the 
American Bar Association, held in Cincin- 
nati, Ohio, on December 16-20, 1945, a res- 
olution was adopted reading in part as 
follows: 

““THEREFORE, Be Ir ResoLvep, by the 

American Bar Association, that rules and 

standards of conduct and action be set 

by law for the benefit and guidance of 
labor and industry and the protection 
of the public interest, and further, that 
the interpretation of rights under such 
rules and standards be determined and 
adjudicated through the judicial proc- 

ess.” (1946) 32 A.B.A.J. 172. 

It would appear highly desirable, in 
view of the present confusion in state labor 
laws, for the Commissioners on Uniform 
State Laws to draft a Uniform Fair Labor 
Standards Act. See Metz, op. cit. supra note 
41, page 83. 
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“Books jor Lawyers” 


Sran DARD ANNOTATED 
REAL ESTATE FORMS. By Saul 
Gordon. New York: Prentice-Hall, 
Inc. 1946. $12.60. Pages ix, 1343. 

Essentially well-done and worth- 
while, this volume could have been 
improved. Mr. Gordon’s most in- 
cisive editing has produced the best 
forms. Although he has usually 
avoided such examples as a jurat! 
of some 600 words?, he follows en- 
trenched patterns of draftsmanship, 
makes no point of style, and ignores 
recent advocates of streamlined docu- 
ments.3 

Most forms seem overly complete. 
Headings, recitals, formalities, simi- 
lar or identical provisions appear 
in mimeographic repetition. Query 
whether completeness of each form 
warrants resulting unwieldiness and 
expense. 

Valuable material buried in the 
interior of the forms* is inadequately 
indexed.5 The index to whole forms 
is complete (102 pages) and better 
than most. A “key-word” system® en- 
grafted onto the present arrangement 
would make it still more usable, and 
would more easily pin-point specific 
items. 

The annotations, excellent on 
some subjects, are generally good. 
Almost always, disproportionate em- 
phasis is accorded to New York; and 
on occasion, a fundamental is over- 
looked,* a citation is unreliable,’ or 
seems dated.® Numerous expositions 
as to what the law ought to be?® 
might better be left to texts. Parallel 
citations to cyclopedic treatments 
and modern secondary authorities 
are noticeably missing.1! Elaborate 
marshalling of precedents to support 
statements of elementary principles 
add no intrinsic merit. For jurisdic- 
tions outside New York, pertinent 
references to statutes or leading cases 





are sometimes missing,'? even where 
a summary of the viewpoints is given 
or the States are named. 

As a further independent sugges- 
tion, could not relevant essentials be 
collated into a more _ exhaustive 
check-list,!* after the practice of some 
other professions? 

This critical examination should 


not obscure the primary observation: 


Standard Annotated Real Estate 
Forms is a useful tool to a practising 


lawyer. Its faults point up inter alia 
that: (a) There can be no substitute 
for competent legal counsel'*; (b) 
For counsel to be competent, there 
is no substitute for conscientious ap- 
plication and critical evaluation"; 
(c) New situations require non- 
standard provisions'® and (d) Rhet- 
oric and semantics are essential tools 
in legal draftsmanship. 


RicHARD T. BOEHM 


Columbus, Ohio 

1. Form 537, (page 1221), concerning 
separate examination of a wife. 

2. Cf. Walter P. Armstrong’s review of 
The Art of Plain Talk, 32 A.B.A.J. 472 
(August, 1946). 

3. Cf. Editorial on use of “said”, 32 
A.B.A.J. 344 (June, 1946). 

4. Cf. Forms 375, (page 721), and 373 
(page 687) , of 25 and 20 pages, respectively. 
No attempt has been made to index in- 
terior material, and the short explanatory 
captions are too general to accomplish 
much in this direction. There are doz- 
ens of similar examples, not so spectacu- 
larly long. 

5. For an example of piecemeal indexing 
of interior provisions in a form, see parts of 
Fownsend Ohio Corporation Law Practice 
and Forms Annotated, Cleveland; Banks 
Baldwin Law Publishing Company, 1940; 
especially page 15: Forms. 

6. Somewhat as used in Forms 140, 182 
and 183. 

7. Failure to mention that Ante-Nuptial 
Agreements (page 70), and Guaranties 
page 525), must be reduced to writing to 
merit legal recognition seem defensible 
examples. See 37 C.J.S. 516 et seq.; id. 520 
et seq.; 49 Am. Jur. 375 et seq.; id. 416 
et seq. 

8. Citation to Ohio Gen. Code Sec. 12148, 
page 15, note 2, at best is misleading, in 
view of its repeal in 1931. 

9. One wonders why hundreds of cita- 


ALEXANDER H. STEPHENS. By 
Rudolph Von Abele. New York: Al- 
fred A. Knopf. 1946. $4.00. Pages 337. 

The last time I came in from the 
Cape, it was twilight when the Prov- 
incetown boat turned into Boston 
harbor. My thoughts were on the 
present—on the waving G.I.s who 
lined the rails of the two transports 
to which the tugs were shrieking a 
welcome—on the boy who had flown 
in that day from overseas and was 
waiting for us down in Washington. 
Then on the port side came Fort 
Warren, and my mind turned to the 
end of another war. It was not dif- 
ficult to imagine that a prisoner—the 
gaunt, pale, pathetic figure of the 
American lawyer who was the Vice 
President of the Confederacy—was 
pacing the parapet. Although I knew 
little about him, his imprisonment 
had for me, as for many others, dram- 
atized Alexander H. Stephens. 

The memory of that August after- 
noon lingered, for I became interest- 
ed in Stephens. First I turned to 
Gamaliel Bradford and found that 
he had called Stephens “if not the 
greatest, certainly the most curious 
and interesting figure in the light- 
ning-lit panorama of Confederate 
3radford’s ideal- 


history”. Indeed, 


tions contain only a small handful of 
authorities dating since about 1920, and 
such a large number of ancient decisions. 

10. E.g., page 453; note 2, page 651; 
text, pages 539, 494, 1172, 272. 

11. Isolated references to Blackstone 
page 2), Kent (page 428), Pomeroy (page 
941), and Prentice-Hall Trust Service 
(page 1211), stand out because of the 
paucity of others. 

12. E.g., note 11, page 641; note 11, page 
1052; notes | and 2, page 941. 

13. Cf. Couse, Ohio Forms and Prece- 
dents, 4th ed.; Cincinnati, 1940; W. H. 
Anderson Company. “A form book is chiefly 
useful . . . as a check against omitting 
essential provisions”. (page iii) . 

14. Publishers Note (page iv) explicitly 
warns laymen to “consult their own legal 
counsel before entering into any con- 
tract or business arrangement based on 
these forms”. 

15. No form book examined even men- 
tions a warrant of attorney to confess judg- 
ment for eviction in leases (8 O.S.U.L.J. 4) 
or possession in conditional sales contracts 
(89 A.L.R. 1106). 

16. The destructiveness unbridled in la- 
bor strife (cf. Apex Hosiery Co. v. Leader, 
(1940) , 310 U.S. 469, 84 L.Ed. 1311, 60 Sup. 
Ct. Rep. 982, 128 A.L.R. 1044) creates a 
wariness in leasing property to large cor- 
porations likely to be so involved. I know 
of nothing published on this. 
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ized portrait! is something like 
Matthew Arnold’s ineffectual angel 
beating his luminous wings in vain. 
I continued my reading, which cul- 
minated in this competent biogra- 
phy, and concluded that ineffectual 
Stephens undoubtedly was, but that 
there was about him nothing angelic 
and little luminosity. 

Stephens, as Mr. Von Abele prop- 
erly emphasizes, was a minor figure 
before, during and after the short- 
lived Confederacy. In almost every- 
thing he undertook he, in Brown- 
ing’s phrase, just esc aped success. He 
was not a well-rounded lawyer. He 
was an uninfluential member of Con- 
gress before and after the war. He 
took little part in the councils of the 
Confederacy. When he became Gov- 
ernor of Georgia his strength—physi- 
cal and mental—was so far spent 
that he was hardly able to perform 
the routine duties of the office. 

Although Stephens’ record was 
largely one of futility, a critical study 
of him has a place in the larger 
scheme of things. If, as many agree, 
history is the essence of innumerable 
biographies, it cannot be viewed in 
proper perspective merely in the 
lives of dominant figures. A part of 
the story is that of the unsuccessful 
opposition. Almost always Stephens 
belonged to and frequently he led 
the opposition. Bitterly he fought 
Andrew Jackson and intensely he 
hated Henry Clay. He offered the 
resolution for the annexation of 
Texas and never ceased to oppose 
the war with Mexico. He defended 
slavery as morally justifiable and vig- 
orously resisted secession. When his 
State left the Union, he abjured the 
old allegiance and never completely 
surrendered himself to the new. 

While Stephens’ conduct during 
the Confederate War was the least 
creditable part of his career, it is to 
the reader the most revealing and to 
the historian the most important. 
Too little attention has been paid to 
civil life within the Confederacy. 
Not generally known is the strong 
opposition to the Davis government 
that always existed and frequently 
found vigorous expression. This op- 
position was headed by Governor 
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Joseph E. Brown of Georgia; Brown 
resisted conscription and martial law, 
sometimes refused to furnish troops, 
and invariably insisted on appoint- 
ing the officers. He delighted in ham- 
pering every undertaking of the 
Richmond authorities, and more 
than once hinted that if the claims 
of Georgia were not recognized she 
might secede from the Confederacy. 
srown in most of his intransigency 
was supported by Stephens. 

Brown was an eccentric and per- 
verse character. While his conduct 
smacked strongly of disloyalty, his 
motives are unfathomable. Stephens, 
however, was merely exhibiting the 
defects of his qualities as a lawyer. 
He was to the end a brilliant legalist 
entirely immune to the impact of 
reality.2 Along with other Southern 
leaders, Stephens underestimated the 
resources and resolution of the North 
and failed te realize that the South’s 
only chance of success lay in a strong 
government and a quick victory. 
Stephens, however, went much fur- 
ther. With him liberty under law 
was a fetish. Successful secession rep- 
resented liberty, but it must be 
achieved in conformity with law. 
Even in the darkest days he seemed 
to feel that it was better that the 
cause should fail than that the rights 
of any individual should be restrict- 
ed. He was like those generals who, 
Macaulay says, had rather lose a bat- 
tle by rule than win it by exception. 

There was really no place for 
Stephens in “the storm-tossed Con- 
federacy”; he was meant to navigate 
in calmer seas. He was at his best in 
the determinative part he played in 
formulating the Constitution of the 
Confederacy. No one—not even L. 
Q. C. Lamar, who always had a copy 
next to his heart—revered more than 
he the Constitution of the United 
States. But the instrument he wor- 





shipped was a palimpsest overwrit- 
ten with his own interpretations. In 
the Confederate Constitution these 
interpretations were placed in the 
text. For three-quarters of a century, 
the centralists had based much of 
their argument on the first seven 
words of the Preamble: “We, the 
people of the United States’. The 
opening sentence of the new docu- 
ment left no room for construction: 
“We, the people of the Confederate 
States, each State acting in its sov- 
ereign and independent character”. 
The word “slave’, for which the 
founding fathers had substituted va- 
rious euphemisms, was boldly used. 
Congress was imperatively forbidden 
to impose a protective tariff or to ap- 
propriate money for public improve- 
ments. 

The divisive controversies thus 
dealt with, Stephens and his collabo- 
rators accepted the old Constitution 
as their model and attempted, not 
without success, to improve it. Mak- 
ing the budget became—as under the 
sritish system—an executive instead 
of a legislative function; the Presi- 
dent was permitted to veto single 
items in appropriation bills; Cabinet 
members were allowed to sit in the 
House of Representatives and to par- 
ticipate in debates affecting their de- 
partments. Under no one of these 
provisions, however, was there any 
normal experience which would be 
instructive in their current consid- 
eration. 

So antagonistic had Stephens 
been to those who conducted the war 
that peace, even at the cost of utter 
defeat, must have been a relief. In 
any event his statesmanship never 
rose higher than in his advocacy of 
immediate and complete acceptance 
of the new order.’ 

No estimate of Stephens can ig- 
nore his pathology. All his life he 





1. Confederate Portraits (1914). 

2. After the War between the States, 
Stephens wrote an inordinately long and 
intolerably dull book defending his view of 
States’ rights and supporting the abstract 
validity of the right of secession; in it he 
disclosed himself as utterly oblivious to the 
fact that, as the result of “the arbitrament 
of the sword”, the constitutional doctrines 
which he espoused were as dead and mum- 
mified as the Pharaohs. Constitutional View 
of the Late War Between the States. 2 Vols. 
1868-1870. 


3. In this as in many other respects 
Stephens was the antithesis of his fellow- 
Georgian and intimate friend, Robert 
Toombs, who remained unreconstructed. Of 
Toombs a story is told which, while apocry- 
phal, is illustrative: Returning to Georgia 
from Washington the first week in October, 
1871, he was greeted by a group of admirers 
when he appeared on the platform of his 
car. “What’s the news, Bob?” yelled a 
spokesman. “Great news,” shouted Toombs, 
“Chicago’s on fire and the wind’s in our 
favor.” 
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suffered from disease and was tor- 
ured by pain. He rarely weighed as 
nuch as ninety pounds and always 
looked as if he were recovering from 
a long illness. Although he was fond 
of feminine society and was attrac- 
tive to women, he denied himself the 
satisfaction of marriage. As the re- 
sult of an accident he was, during 
the last thirteen years of his life, un- 
able to walk unassisted, and during 
much of this time was compelled to 
use a wheel-chair. It is not surprising 
that such a man was oppressed by 
some of the melancholy of a Byron 
and felt some of the bitterness of a 
John Randolph of Roanoke; the 
wonder is that he abstained from the 
dissipations of the one and never in- 
dulged in the vindictiveness of the 
other. 

The career and character of Ste- 
phens gave Mr. Von Abele a chal- 
lenging and baffling subject. Sueh an 
adequate study as this, of so strange 
and contradictory a personality, is a 
real achievement. Carlyle was not 
indulging in overstatement when he 
said that it is as difficult to write a 
good life as it is to live one. 

WALTER P. ARMSTRONG 
Memphis, Tennessee 


Tue GREAT DILEMMA OF 
WORLD ORGANIZATION. By 
Fremont Rider. New York: Reynal 
& Hitchcock. 1946. $1.50. Pages 85. 


The peoples of the world are 
confronted at present with a diff- 
cult problem of the division of pow- 
ers among the different institutions 
established by them for the govern- 
ance of their affairs. In the past, the 
powers of government were divided 
in most countries between the na- 
tional government and local admin- 
istrations of different type and size: 
Cities, townships, counties, etc. In 
countries having a federal structure, 
an intermediary form of government 
had been added: States, provinces, 
or cantons. Different governmental 
functions were allocated to each ter- 
ritorial division and subdivision. But 
this division of functions was not 
permanent; it was subject to contin- 


uous change. The complexities of 
modern wars and the ever-increasing 
economic crises have put a premium 
on bigness, and more and more func- 
tions were taken away from smaller 
units and transferred to bigger ones. 

We are now on the threshold of 
a new transfer of powers. No state 
of the world is able to ensure to its 
people peace and prosperity. The 
threat of war and of an economic 
catastrophe cannot be removed by 
action of any state acting alone. Nor 
can the problem be solved by any 
combination of states as long as an 
important state or group of states 
remains outside. The military and 
economic interdependence of nations 
has reached the point where only 
a world government has a chance 
to establish freedom from fear and 
want. The peoples of the world 
are almost ready to admit this ne- 
cessity and to request their respec- 
tive governments to transfer the 
necessary minimum powers to a 
world government. 

Even if all peoples of the world 
request their governments to direct 
their best effortS§ toward the estab- 
lishment of a world government, it 
will take some time before an agree- 
ment is reached with respect to the 
structure and jurisdiction of that gov- 
ernment. While in principle the 
problems which have to be solved 
here are analogous to those inherent 
in any federal system of government, 
there are some additional difficulties 
caused by deep differences in eco- 
nomic and cultural development. In 
consequence, some of the world gov- 
ernment enthusiasts have left to 
others the task of proselytizing and 
have devoted their efforts to technical 
details of the machinery of world 
government. 

Mr. Rider, (librarian of the Wes- 
leyan University) belongs to this 
group of concrete planners. His main 
concern is to devise an equitable 
basis for representation in a world 
legislative assembly. He recommends 
that “the voting power 
should rest upon the relative sum 


national 


total of the educational accomplish- 
ment of all of the citizens of each 
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country” (page 31). The educational 
accomplishment of a nation may be 
measured by the number of its liter- 
ate citizens, by the number of doc- 
toral degrees possessed by its citizens, 
or by “the total of the years of the 
individual educational accomplish- 
ment of each one of its citizens” 
(page 40). Mr. Rider has selected the 
last standard, and has computed on 
the basis of a considerable statistical 
research data for all the nations of 
the world. Although his figures are 
only tentative and may prove slightly 
inaccurate after a uniform educa- 
tional census of the world has been 
taken, they provide a sufficient basis 
for preliminary studies. 

Assuming an international assem- 
bly of 400 representatives and a total 
educational accomplishment of the 
world equal to over three billion 
years, Mr. Rider would give one vote 
to each constituency of voters pos- 
sessing about 7.5 million years of edu- 
Nations 
having a higher educational accom- 


cational accomplishment. 


plishment would be divided into two 
or more “world electoral districts” of 
equal educational accomplishment. 
The United States would be divided 
into 88 districts, the Soviet Union 
into 59, the British Empire into 43. 
More than twenty other countries 
would be entitled to more than one 
representative. On the other hand, 
each small country would be granted 
one representative even where its 
educational accomplishment is far 
below 7.5 millions. 

Mr. Rider’s attempt to solve this 
basic problem of world organization 
is not a lonely venture. During the 
last few years the question of the 
composition of a world assembly has 
been hotly debated in world-minded 
circles. The present reviewer pub- 
lished an article on the subject in the 
American Political Science Review 
in December of 1944. He took into 
account the agricul- 
tural and industrial production (ex- 
pressed in terms of its dollar value), 
and international trade of the coun- 


population, 


tries of the world, and distributed 
votes on the basis of a sliding scale, 
from four for Paraguay to thirty- 
eight for the United States. 


Some 
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objections to this distribution were 
raised on the ground that the sliding 
scale method favored small and me- 
dium countries and did not give ade- 
quate representation to big ones. 
Professor Rudd, of the University of 
New Hampshire, who has previously 
attempted to work out a similai 
formula in his pamphlet on “A 
Method of 
has adopted the data of this 


Balanced Representa- 
tion”, 
reviewer in a paper presented to the 
Conference on the Scientific Spirit 
and Democratic Faith in New York 
on May 26, 1946. He supplemented 
these data with data on literate 
population, and translated the total 
figures for each nation into its per- 
centage ol the world totals unde1 
each of the four categories. For in- 
stance, the United States had before 
the war 6.2 per cent ol the world 
population, 12.4 per cent ol literate 
adult population, 22.5 per cent of 
production, and 12.6 per cent of in- 
ternational trade. If we now add 
together these figures, we shall ob- 


tain 53.7, which according to Mr. 
Rudd should entitle the United 
States to fifty-four delegates in an 
international assembly. He adds that 
even when the sum of percentages is 
below half per cent, a state should 
have one delegate. 

By substituting Mr. Rider’s mor« 
equitable figures on educational 
achievement for Mr. Rudd’s figures 
on literate population, and by trans- 
lating them into percentages, we 
shall obtain a new formula which 
will combine the advantages of both 
proposals. 

One may wish to compare the 
results thus obtained with a formula 
contained in a petition to the Gen 
eral Assembly of The United Nations 
released on February 1, 1946, by the 
Dublin (N.H.) Conference Commit- 
tee. This formula was prepared by 
a subcommittee of this group which 
took into consideration an earlier 
set of Mr. Rudd’s revision of this 
reviewer's figures, as well as certain 
general principles underlying the 
proposals drafted by Grenville Clark, 
of the New York Bar, different ver- 
sions of which were published in 
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1944 and 1945 (e.g., in the Indiana 
Law Journal for July of 1944). The 
Dublin petition thus has adopted the 
principle of equality for the three 
largest countries—the United States, 
the Soviet Union, the British Com- 
monwealth—and has allotted to each 
of them sixty-five votes. On the 
other hand, like the other proposals, 
it adopted the principle that each 
state, however small, should have at 
least one vote. 

The following table gives a com- 
parison between the different pro- 
posals discussed above, as well as a 
list of averages, for all the Members 
of The United Nations to whom 
more than two proposals allocate 
more than one vote. The data in 
italics for dominions and colonies 
are included in the preceding data 
for the mother countries. The data 
in parentheses were computed by 
the reviewer on the basis of other 
figures supplied by the authors of 
the proposals. In column 3 Mr. 
Rider’s data were substituted for 
Mr. Rudd’s literacy data, after their 
translation into percentages. 


Rudd-Rider- 





% 
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3 § 5 
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British Common- 
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Czechoslovakia > 5&6 5 FT & 
Mexico ; t 3 3 7 4 
Denmark ror. a: ee: ee 
Turkey . & 2 5 § 
pe eee s 2 2 6 3 
ERIE} eisinces > g@ I $ 2 
ee l 27 x «= & 
eer 2 | B32 
Pre eee l 2 l $3 2 
Se x @& >= : & 
Philippines ....... ' & 2 2 


This comparison shows that only 
with respect to some five countries 
are the discrepancies rather large. 
In all other cases there is an agree- 
ment at least between three of the 
four sets of figures. At least during 
the formative stage of the organiza- 
tion, it might be desirable to give 
every country the benefit of the 
doubt and to raise its number of 
votes at least to the average figure. 
Similarly, the differences between the 
three leading states should not be 
accentuated by divergences in voting 
strength, and each of them might be 
given seventy votes. Once, however, 
all the necessary data are available, a 
more precise formula may be worked 
out, automatically adjustable to each 
change in the relative position of the 
different countries. 

While it is the opinion of this 
reviewer that no single formula can 
adequately mirror the differences be- 
tween the nations of the world, he is 
willing to admit that Mr. Rider’s 
formula, though more crude than 
the one evolved by Mr. Rudd, is able 
to obtain results quite similar to 
those reached through more com- 
Rider’s 
incorporated into the 


plicated processes. If Mr. 
formula is 
Rudd formula in place of the liter- 
acy standard, the results appear to be 
even more satisfactory. Thus another 
advance has been made on the tor- 
tuous road to a generally acceptable 
formula of representation in the 
world assembly. 


Louis B. SOHN 


Cambridge, Massachusetts 


Tue WORLD TODAY. By Nicho- 
las Murray Butler. New York: 
Charles Scribner’s Sons. 1946. $2.50. 
225 pages. 

This readable and stimulating 
volume consists of twenty-four brief 
addresses and articles. With one ex- 


ception all were written or delivered 
during and since 1942. This excep- 
tion, “The Age in Which We Live,” 
is his high school graduating address 
in June, 1875, when he was thirteen 
years old. Rare indeed is the individ- 
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il whose published utterances cover 


span of more than seventy years. 
\ll indicate a continuous interest, 
and an active though unofhcial par- 
ticipation, in world affairs. In the 
educational field of the last half cen- 
tury, he might well say: “All of 
which I saw and a great part of 
vhich I was.” 

His writings disclose that these 
\Ctivities were only a part of an amaz- 
ng range of national and _inter- 
public 
lovements in which this private 
citizen was influentially active. The 
itles of the addresses are indicative 


national problems and 


| the scope and span of his career. 
\fany of them deal with matters in 
which American lawyers were ac- 
tively concerned. 

“The American Plan to Prevent 
\Var’, refers to the first Hague Con- 
1899 resulting in the 
Court of Arbitration. 
The Age of the Americas” points 


erence of 
Permanent 


out that the center of gravity of 
world affairs has moved, first from 
incient Greece and Rome to West- 
crn Europe, and more recently but 
definitely to the Western Hemis- 
phere—a situation imposing a special 
duty of leadership and firm policy 
on the United States. 

In others he discusses the im- 
perative need of some sort of world 
organization for the maintenance 
of peace. While he recognizes there 
is some similarity and basis for en- 
couragement to be found in the 
success of our own federal system, 
he recognizes that a world state is 
‘wholly impracticable” and that the 
supposed similarity between the suc- 
cess of our system and the applica- 
tion of a similar principle to a world 
organization can easily be exagger- 
ited. 

In other addresses, such as ‘“The 
English-Speaking People and Lib- 
erty”, and “English-Speaking People 
ind World Organization”, he de- 
veloped the historical fact that while 
others may have excelled in their 
contributions to art or philosophy, 
the English-speaking peoples’ out- 
standing contribution to the world 
has been the conception, establish- 
ment and maintenance of the prin- 


ciple of law, liberty and freedom 
of the individual. He says: 
The English-speaking peoples are 
about to enter upon the greatest re- 
sponsibility that has ever fallen on 
any people in the history of mankind. 
The problem of labor and _ in- 
dustrial unrest is discussed under 
“Industrial Civil War’, 
War on Democracy”, and “Indus- 
trial Civil War Must End”. The 
attempted settlement of such dis- 
putes by lockouts and strikes seems 


“Economic 


to him to be an abandonment of 
the methods of civilization and a 
survival of the age of force and vio- 
lence: 

Ihe purpose for which a strike is 

undertaken may itself be commend- 
able, but the strike is not the method 
to achieve it. 

Other addresses have a personal 
flavor almost reminiscent in charac- 
ter. That delivered before the Carne- 
gie Foundation for the Advancement 
of ‘Teaching not only gives us a very 


interesting 


g, intimate picture of the 


rare personality and character of 
\ndrew Carnegie, but also informs 
us that Dr. Butler was for years one 
of Carnegie’s most intimate advisers 
and associates in regard to the estab- 
lishment of the various Carnegie 
Foundations and other vast bene- 
factions. 

I happen to be the only person liv- 

ing who was his consultant, his ad- 

viser, and his intimate friend, in re- 
lation to each of them. 

The extent and nature of his 
personal participation in American 
and European affairs is partly dis- 
closed in “Democracy in Action”, 
written February 12, 1946. He has 
been a close friend and confidant of 
six Presidents of the United States 
and has attended National 
Convention of his party from 1880 
to 1932, being a delegate to all of 


every 


them beginning in 1888. He says: 
Likewise, in European countries, I 
have had for a full half-century simi- 
lar experiences and have seen like 
forces in action. 

In the affairs of European coun- 
tries he acted as confidential unofh- 
cial intermediary between the Ger- 
man Kaiser and the British Liberal 
government from 19(5 to 1913, as 








or 
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a consultant with both the French 
and the German governments, and 
also with the governments of Italy 
and Greece in the period between 
1926 and 1930. These activities were 
“unknown to the public’, and “each 
one of them illustrated how democ- 
racy works in practice through the 
efforts to solve vitally important 
problems.” 

These personal references were 
not intended by him to be bio- 
graphic, but were written in support 
of his thesis that after all, the suc- 
cess of democracy will depend on 
creating an informed public opinion 
on important matters of public con- 
cern. The building of such vigorous 
public opinion cannot be left to 
chance but must receive the active, 
intelligent help of the private citizen 
if democracy is to survive and prevail. 


W. G. McLAREN 


Seattle, Washington 


Unirep NATIONS ATOMIC 
ENERGY COMMISSION: Report 
of the Scientific and Technical Com- 
mittee. September 27, 1946. Pub- 
lished in mimeographed form by the 
Commission: Lake Success, Long Is- 
land, New York, 24 pages and 3 
appendices. 

In wrestling with its life-and- 
death problem the Atomic Energy 
Commission of the United Nations 
asked its Scientific and Technical 
Committee this question: 

Can atomic energy be controlled? 

Not, how can it be controlled, 
but is any effective control possible? 

The answer is: “We do not find 
any basis in the available scientific 
facts for supposing that effective con- 
trol is not technologically feasible”. 
(page 24). 

That is good news from the most 
authoritative source in the world. 

And there is an added ray of sun- 
shine because the chairman, Profes- 
sor H. A. Kramers states: “Our dis- 
cussions were carried on in an ami- 
cable spirit, and there is unanimous 

(Continued on page 809) 
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Respect Jor the Courts? 


What can be expected of the average citizen, by way 
of confidence in and respect for our Federal Courts, when 
a member of the Bar who served long as Secretary 
of the Interior and was in the Cabinet of two Presi- 
dents but has now fortunately been freed to devote 
himself to his column in Left-wing newspapers, starts 
his column for October 7 by saying flippantly: “When 
the three ‘learned’ judges sitting en banque (or should 
it be in bunk) bewailed the fact that they were help- 
less’, etc.? 

From his deriding of the three experienced and 
conscientious jurists who sat in the Georgia case, 
Harold L. Ickes turned his guns next on the Supreme 
Court and its decision in Colegrove v. Green (the II- 
linois Congressional district case), decided June 10. 
“This decision also strained at a gnat and swallowed 
a camel”, he declared, and also called it ‘‘outrageous” 
and a “minority” decision, although it was rendered 
by four of the seven members of the Court, which heard 
the case, with Mr. Justice Jackson absent and Chief 
Justice Vinson not yet on the bench. 

The former Secretary poured forth especial scorn 
for Mr. Justice Frankfurter’s observation that “It is 
hostile to a democratic system to involve the judiciary 
in the politics of the people.” He asks the Justice: 
“How would you ever have come to occupy the high 
seat from which you can presume to speak with such 
authority if it had not been for the ‘politics of the 
people’?” Presumably Mr. Ickes’ contempt for the 
Court is not greater than it was when he was a part 
of the Administration which appointed its members, 
but he is more outspoken. 


, 


Men in high place undermine basic American 
institutions and freedoms when they deride the Courts 
and hold them up to public scorn. But that is Mr. 
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Ickes’ present “party line’, in disregard of his responsi- 
bility as a lawyer. The privilege of counsel for a 
defeated litigant to “go down to the tavern and cuss 
the Court” has been recognized in America, at least 
from Abraham Lincoln’s time; for a lawyer to com- 
mercialize his contempt for Courts and decisions is 
something else. Some day the Courts and Bar Associ- 
ations should be in a position to deal with such infrac- 
tions as they deserve. 


Full-Scale Annual Meeting 


As this issue goes on the presses, members of the Asso- 
ciation, from every part of the country, are coming to- 
gether in Atlantic City, New Jersey, for the Association’s 
69th Annual Meeting. 

Only in small part is it practicable to report in this 
issue any of the events of the week of October 28-No- 
vember 1. Our December and January numbers will be 
devoted considerably to the usual chronicles of the pro- 
ceedings, for the information of all members who 
cannot attend. 

This is the first full-scale meeting of the Association 
since war cast its blight. For the first time in several 
years, the sessions and deliberations will be of the 
old-time duration and comprehensiveness. The pres- 
ence again of able lawyers from other lands is giving 
to the conferences and the social events an added dis- 
tinction and significance. 

Due to the scarcity of hotel accommodations and the 
severity of travel conditions, the attendance is not nearly 
as large as it was ten years and less ago, when the mem- 
bership was smaller but the members and their wives 
could come in comfort. It is nevertheless a good-sized 
convocation, having in mind the averages of years past. 
The interest and the enthusiasm manifest will be car- 
ried home to many communities. 

With the membership of the Association at the high- 
est point in its annals and still increasing, and with a 
notable record of legislative and other accomplishments 
giving zest to the new tasks at hand, the stage is set for 
spirited sessions. 

In the background, however, there will be a con- 
tinuing awareness of the perilous state of the world, of 
the grave problems which threaten chaos to our own 
economy and cherished institutions, and of the insid- 
ious forces against which the lawyers of America must 
contend with all their might. Above all, the Associa- 
tion and its members have helped in recent years to in- 
form and unify their country on great issues. 

The paramount need today is for a united America 
—steadfast, patient, faithful to enduring principles, and 
of singleness of purpose to hold fast to the right. This 
is no time for division or non-essentials or in pursuit of 
ultimates. This Annual Meeting will rise to and fulfill 
a great opportunity if it fosters the solidarity of the pro- 
fession of law as the best means of integrating and 
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wringing about an America united in support of Ameri- 
an policy and ideals. 


Practicalities as to a “World Assembly” 


Chere has been a great deal of loose talk, and some 
earned discussion, of the eventuality of a “world legis- 
lature” and the principles or methods on which the 
epresentation of Nations or peoples in it could be 
based. The House of Delegates of the American Bar 
\ssociation has advised consideration of the principle 
f “weighted representation” in the General Assembly 
of The United Nations, as condition precedent to vest- 
ing the Assembly with specifically defined and clearly 
limited powers of legislation as to matters wholly inter- 
national and non-domestic. 

To many it may seem to be remote, academic, im- 
practicable, to speak and write of such things now; but 
it cannot be too early to study, search out, and com- 
prehend, the practical difficulties involved. Few of 
those who speak eagerly of “weighted representation” 
have thought the problems through. 

In a realistic review of Fremont Rider’s book, else- 
where in this issue, Louis B. Sohn comes to grips with 
some of the fantasms of formulae. It is plainly time for 
our serious thinkers to get down to realities and call a 
spade a spade, to see whether the American people 
want to play a game on those provocative terms. As 
usual, Mr. Sohn has given helps to straight thinking. 

Perhaps characteristically, the agitators for ‘“‘weighted 
representation” put their computations of intricate 
formulae ahead of the basic, unanswered question as 
to whether, in view of the persistent withholding of 
cooperative agreement on the part of the Soviet Union 
and its satellites in The United Nations, the American 
people will wish to entrust substantial powers at this 
time to a “world legislature”, however constituted, in 
substitution for the present method of international 
“legislation” by agreement, treaty and convention, tin- 
der which each Nation, including the United States, is 
left free to decide and act as to approval, according to 
its Own constitutional processes. 


Great Tributes to the Great 


In submitting to us his vivid and sympathetic memoirs 
of the late James C. Carter, Frederic R. Coudert re- 
minded us of the classic tribute which Joseph H. Choate 
wrote as to Carter, in the year-book of the Association 
of the Bar of the City of New York more than forty years , 
ago. Coudert of course knew Carter only in the later 
years of Carter’s life and when Coudert was very young. 

Our distinguished contributor made the valued sug- 
gestion that, instead of giving first place to his own per- 
sonal recollections of the illustrious American Barrister 
of the Common Law, we should publish the appraisal 





Editorials 


which a great lawyer wrote, in his own inimitable style 
and with transcendent personal affection, to summarize 
the personality and the professional work of his college- 
mate, frequent opponent, and cherished friend through 
two generations. In these times, such a personality and 
career as Carter’s stands out like a flame in the night. 

Your Editor had not read, and had rarely thought 
of, Choate’s ineluctable appraisal of Carter, during the 
more than forty years it had been buried in an un- 
scanned tome in a few law libraries (Association of the 
Bar Annual Reports, Vol. 5; 1903-06). Probably no finer 
things were ever written more skillfully and sincerely, 
by one lawyer concerning another. Unfortunately, our 
space, curtailed as it still is by the paper shortage, pre- 
cludes the printing of more than excerpts from a narra- 
tive that was truly worthy of its subject. 

In that connection, our distinguished contributor 
makes a suggestion which is worthy of being heeded if 
and when paper supply and publishing conditions per- 
mit. Such an appraisal as Choate’s of Carter, with true 
eloquence and elegance of speech, seems to Coudert to 
be “too valuable a thing to be buried away in Bar 
Association Reports”. He says that “I sometimes think 
that some publisher should take up the publication, in 
book form, of some of these memorials of great lawyers 
of the past. It would show how some of our foremost 
lawyers were thought of by their celebrated contempo- 
raries. It does seem to me a pity that this material of 
unique value should be lost to the profession and the 
public by remaining buried in inaccessible technical 
publications”. 

Unfortunately, your JOURNAL cannot today furnish 
or suggest a practicable answer. Our research has 
yielded an awareness of the wealth of inspiring mate- 
rial. Perhaps some day we can do or suggest something. 

By the way, did our readers of Coudert’s narrative 
find themselves face to face with the fact that, in an era 
of greatness of the Bar, James C. Carter came to grips 
again and again with the same fundamental verities, as 
to which Ben W. Palmer has lately tried to arouse the 
Bar to a fresh and courageous realization? 


From the Bar of Canada 


They do things differently in Canada than in the 
United States, as to such things as their Chief Justice- 
ships and the presidency of their Bar Association. In 
the parliamentary democracy to the north of us, a Chief 
Justice may become the President of the Canadian Bar 
Association. Chief Justice J. C. McRuer, of the High 
Court of Ontario, was elected President of the As- 
sociation at the end of August, and came in that capacity 
to the conferences held under Association auspices in 
New York in mid-October. 

In Canada, the President or a retired President of 
its Bar Association is deemed to be a natural selection 
for high judicial office. 
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Editorials 


In the United States, our highest judicial offices are 
not filled by selections from among the experienced 
lawvers who are leaders of our Bar Associations, and 
the incumbents of high judicial office do not become 
Presidents of the American Bar Association. Why the 
difference? Is it in our Bar Associations, or in the 
motivations and bases of judicial selection? 

President McRuer’s cordial greeting and timely plea 
to American lawyers, which is published in this issue, 
will be most warmly reciprocated by our members. 
He speaks in an earnest mood, and in behalf of great 
objectives, which we of the States would share. He 
takes heed of the critical stage of the world, and rec- 
ognizes the immediacy of the need that the lawyers of 
the two countries shall work together to establish 
the rule of law and justice as the means of peace and 
order in a world bewildered by the confused voices of 
tired littke men whom the war enabled to gain powers 


beyond their capacities. 


The Work of the United States Courts 


. 


Every member of the profession of law should be in- 
terested in the report as to the trends in litigation and 
the accomplishments in the dispatch of judicial busi- 
ness in the Courts of the United States, as presented 
to the Judicial Conference of Senior Circuit Judges on 
October 1, by Henry P. Chandler, Director of the Ad- 
ministrative Office. A summary is published elsewhere 
in this issue. 

The competence and comprehensiveness of this 
annual survey are a tribute to both the diligence of the 
Director and the judgment of the Association that the 
establishment of the Administrative Office was an 
objective worthy of the Association’s sustained efforts. 

rhe over-all picture is reassuring also. At a time 
when several factors have combined to undermine the 
veneration and confidence which Americans have tradi- 
tionally had for their Courts, this report by Director 
Chandler reminds that the work of the federal judicial 
system as a whole is carried forward with an increasing 
efficiency and celerity, in all parts of the country and 
that impartial, law-governed justice prevails. 

The Association’s new Committee on the Judiciary 
has delicate and difficult tasks of vigilance and plain 
speaking before it in its current meetings. No agency 
of the Association was ever charged with a more solemn 
duty or a greater responsibility. Yet in the background 
of its deliberations will loom large the facts as to the 
continuing acceptability of the justice administered 
by the federal Courts as a whole and the prospect that, 
if supported by an outspoken opinion on the part of 
the profession and the public, the incumbents of judi- 
cial office will gain and grow in stature, independence, 
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and devotion to high standards of impartiality and 
competence in their work. 


More Member-Readers Needed 


A surprising number of members of the Association 
have written us to express their approval of what the 
JOURNAL is trying to do, to interest lawyers in thinking 
and taking action for fundamental objectives. We 
publish a page or so of these letters. The returns from 
the Questionnaire sent to all members in October in- 
dicate thus far a ground-swell of approval and support. 

Those who hold those views can do first one tan- 
gible thing to support them. The JouRNAL should go 
each month to at least 50,000 lawyers, instead of the 
present all-time high of 38,000. New communities or 
new circles of influence can thereby be reached. 

Membership committees and the Headquarters staff 
of the Association have been making headway in in- 
creasing the membership. Our readers can do the 
most, if each of them who wishes to support our efforts 
will obtain and send in at least one or two proposals 
for membership. There are non-member lawyers in 
almost every law office. 

We have a growing list of non-member subscribers 
also. For the most part they are not lawyers. The 
JouRNAL should be in every library and reading-room in 
America. 


Lawyers in the Smaller Cities 


Throughout the long history of our Association, and 
especially since its reorganization in 1936, a great deal 
of the leadership, initiative. and momentum of the Asso- 
ciation has come from members who live and practice 
law in the smaller cities and towns. Reminder of this 
comes with the news that Eugene C. Gerhart, a 34-year- 
old member of the Junior Bar, who resides in Bing- 
hafiton, New York, an upstate city with a population 
of about 78,000, has won the $3,000 Ross Essay Prize 
for 1946. 

To our July issue (32 A.B.A.J. 397), he had contrib- 
uted a pragmatic article on his preparations and experi- 
ences in “Going It Alone”, in establishing his own law 
office in a small industrial city in a rural area. 

This young lawyer evidently has developed an abil- 
ity to think, as well as a skill in research and in clear 
expression. On the vital subject of labor disputes and 
the use of judicial process in solving or ending them, 
he has written a thoughtful and mature paper, which 


won a unanimous verdict from the eminent judges of 


the competition. It is published in full in this issue, 
and is well worth reading. 

Young Gerhart’s success confirms an impression, 
which we have had for some time, that a great deal of 
worth-while thinking as to our country and our pro- 
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ssion is taking place among the lawyers in the smaller 
cities and towns throughout America. Among these 
members of the Bar there is a deep concern about many 
things which are taking place, and these men are trying 
to think the problems through, to make known their 
views about them, and to find some way for translating 
views into action. 

We hope that the JouRNAL can be the medium for 
the expression and exchange of their views and experi- 
ences. We would like to be the means of making known 
to the whole profession and country what is going on 
in the minds of the lawyers, young and old, especially 
in the smaller cities and towns. There must be Gerharts 
in every State, if they will take the time to write 
clearly and persuasively. 

We are by no means sure that our still limited 
space will permit the publication of all the contribu- 
tions which are submitted to us. Selection or con- 
densation may be necessary. The JouRNAL would like 
to reflect the opinions and experiences of the profession 
in all localities. 


Young Lawyers in Action 


Indications multiply that there is abundant reason for 
what Incoming President Carl B. Rix said, in his state- 
ment to the JOURNAL, as to the sense of disillusionment 
and frustration which our younger members are feeling 
keenly, as to the state of affairs in their country, upon 
their return from serving it in uniform. 

Unlike many of their elders, they are by no means 
content to do nothing about it. They want to go to 
work, in their Bar Associations, in politics, and their 
home communities, to try to do something about it, 
even in a small way. They wish to get busy before it is 
too late. 

Rightly and naturally, these young lawyers turn to 
the American Bar Association for direction, guidance, 
perhaps leadership. It is a new and difficult problem. 
Evidently it is one to which President Rix is giving a 
great deal of thought. His consultations with many 
leaders in the Association may produce a program for 
action. 


An Appeal to Lawyers 


Attorney General Tom C. Clark made public on Octo- 
ber 10 an appeal by him for the vigilance and coopera- 
tion of all lawyers in behalf of the observance and en- 
forcement of law in local communities, and especially 
the prevention of “mob violence’’. To that end he sent 
a letter to President Willis Smith of our Association 
and to the President of each State Bar Association. 
The chief law officer of the federal government an- 
nounced his intention to use to the utmost the federal 
powers of investigation, etc., but he confessed the in- 
adequacy of the federal statutes to cope with “local dis- 
orders”. In the opinion of many lawyers, the statutes 








already go beyond the intended constitutional limits 
of federal powers. 

Indeed, Mr. Clark states it as his opinion that “local 
disturbances are best solved by local action, and this is 
in accord with our political traditions”. He asks law- 
yers and local authorities to help out where federal 
statutes are ineffective, rather than that federal inter- 
vention in “local disturbances” shall be undertaken 
only where State and local action has failed. 

In the opinion of many lawyers, existing federal 
laws have precipitated or abetted violence and disorder 
in very many communities, in connection with strikes 
and picket-lines. The Attorney General does not men- 
tion these. 

We think that the Bar Associations and lawyers will 
gladly do all they can to inculcate respect for impartial 
laws and to help enforce the observance of them against 
“mob violence” in their home communities. A first step 
is to restore to federal laws a fairness and fidelity to con- 
stitutional limitations that will assure that they serve 
no selfish interests of “pressure minorities” or majorities 
and are four-square with the American sense of fair play. 
Local legal authorities and local public opinion mobi- 
lized by the iawyers could do the job so well that Federal 
interference on any pretext would be proved to be 
unnecessary. 


Many Thanks to Our Readers 
We take this means of expressing our hearty apprecia- 
tion to the many thousands of our readers who have 
taken the time and thought to fill out the Question- 
naire which we sent to all members of the Association 
and all non-member subscribers. The response has been 
beyond our anticipations, both as to the number re- 
turned and the extent of the interest evinced. 

Any Questionnaire is difficult to formulate and to 
answer. The resultant statistics are at least highly in- 
dicative. The thousands of “Additional Comments” 
written in are most helpful. 

Many readers took the time also to write us letters, 
expressing approval of the idea of such a referendum or 
offering specific suggestions to improve the JOURNAL. 
These letters are in too great a number to be answered 
individually. We express here our thanks for them. 

In our December issue, we shall hope to present and 
comment on the over-all results of the Questionnaire. 
If you have not sent it in, you still can help by doing so. 


Mr. Justice McReynolds 


In accordance with our immemorial custom, we record 
the passing of a gallant, outspoken, leonine figure in 
the legal profession in America—the late Mr. Justice 
James Clark McReynolds, a retired Associate Justice 
of the Supreme Court, who was appointed to that bench 
in 1914 by President Woodrow Wilson under whom he 
had served as Attorney General, and was ever one of the 
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most controversial figures in the Court during the days 
when it was being subjected to political attack. 

This Tennessee lawyer won renown in his profession 
before he ascended the bench. He retired from the Su- 
preme Court on February 1, 1941, two days before his 
seventy-ninth birthday, having been an Associate Jus- 
tice during more than twenty-six years. He was a native 
of Kentucky, with Virginia and Scottish forbears. He 
practised law in Nashville and New York City, “for 
many years”, and served as Assistant Attorney General 
under President Theodore Roosevelt. He _ believed 
staunchly in the rights of “the indestructible States”, 
and strove with all his might in the Court to prevent 
them from being destroyed, by judicial decisions or by 
legislation. 

As the men with whom he had served long in the 
Court began to leave it, through retirement or death, 
he became its chief dissenter, as Holmes and Brandeis 
had been when they were in the minority. At the close 
of the term in June of 1939, he had disagreed with the 
majority in thirty-four opinions; Mr. Justice Butler was 
second with thirty-two dissents. 

In the “gold-clause” decision, in which the majority 
held in Norman v. The Baltimore & Ohio Railread 
Company that gold payment of private bonds could not 
be enforced, Justices McReynolds, Butler, Sutherland 
and Van Devanter dissented. Justice McReynolds, who 
delivered the minority opinion, denounced the majority 
opinion as a “repudiation of national obligations” and 
declared from the bench that the dissenting judges felt 
“shame and humiliation”. 

“It seems to us impossible to overestimate the result 
of what has been done here,” he said, and, referring 
to the Constitution, added that it did not seem “too 
much to say that it is gone”. In his written opinion he 
said: ‘Loss of reputation for honorable dealing will 
bring us unending humiliation; the impending legal 
and moral chaos is appalling.” 

In dissenting sharply from three decisions uphold- 
ing the Social Security Act in May, 1937, Mr. Justice 
McReynolds delivered a pungent homily from the 
bench. “We should keep in mind that we are living 
under a written Constitution,” he said. 


“No volume of words and no citation of irrelevant 
statistics and no appeal to feelings of humanity can 
expand the. powers granted by Congress,” he said. 
“Neither can we, by attempts to paint a white rose red, 
view the situation differently from that seen by the 
fathers of the Constitution. This Government is a 
Union of indestructible States. There can be no Union 
without the indestructible States. If the States are de- 
stroyed then the Union is destroyed.” 

Perhaps wisely, in juridical times which seemed to 
him to be irreparably “out of joint’, this rugged and 
fearless jurist decided in 1941 to retire, while “in the 
full possession of my faculties and health.” He con- 


tinued to enjoy the company of friends, but took no 
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part in official or public activities. Chief Justice Vinson 
on October 7 justly referred to him as “a vigorous, 
capable, cetermined and forthright member” of the 
Court, who had “a distinguished career and a life of 


devotion to duty.” 


Canadian and American Cooperation 


While the people of Canada and the United States 
have reason for their sense of satisfaction that their 
wo countries are at last joined in their adherence to 
the International Court of Justice and their acceptance 
of the compulsory jurisdiction of the Court, it is timely 
to give some thought to the circumstances under which 
this fortunate result for peace, justice and law in the 
world was brought about. The presence in Atlantic 
City of distinguished jurists and lawyers of Canada 
gives timeliness to this observation. 

Canada had long been a party to the Statute of 
the Court and had filed a Declaration of its acceptance 
of the Court’s jurisdiction as obligatory in the enumer- 
ated classes of legal disputes. Not so the United 
States. Nearly twenty-five years of effort by the Ameri- 
can Bar Association and by many spokesmen of public 
opinion south of the border had not availed. 

The picture changed when, during the winter of 
1944-1945, the Bar Associations of the two countries 
joined hands in an aggressive campaign in support of 
the Court and its Statute. The future of those instru- 
mentalities of international justice seemed then very 
uncertain, because of the dubious status indicated for 
the Court and for international law, in the Dumbarton 
Oaks Proposals of October 7, 1944. 

Through their respective Committees, the lawyers 
of Canada and the United States went to work to rally 
and mobilize public opinion in both countries. Hitherto 
there had been staunch friendship and a feeling of kin- 
ship. On this there was builded, for the first time, a tan- 
gible program of team-work for specific objectives. A 
joint program was developed by the two Bar Associa- 
tions, with the aid of many representative Regional Con- 
ferences of lawyers and jurists throughout the two 
countries. 

These definitive recommendations were placed 
before the Committee of Jurists in Washington and 
the San Francisco Conference of The United Nations. 
Strongly supported by the representatives of the two 
Bar Associations, they were welcomed; and they had 
great weight, far beyond what could have been achieved 
if they had come only from either. The unity of the 
profession of law in North America was decisive. 

The great Conference produced an improved Stat- 
ute, annexed it as an integral part of the Charter, and 
made the Court one of the principal organs of The 
United Nations. The United States, as well as Soviet 
Russia, thereby became parties to the Statute of the 
Court for the first time. All this was a vast advance. It 
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‘ally settled the issue that America would in time ac- 
ept the jurisdiction of the Court as obligatory. 

A year of hard work was required to bring that 
ibout. Leadership in that fight devolved naturally upon 
the American Bar Association, as Senator Morse, au- 
thor of the famed S. Res. 196, attests elsewhere in this 
ssue. The good faith of America’s full participation 
in The United Nations assured that the action would 
be favorable whenever a vote in the Senate could be 
secured. Time was all-important. Opposition vanished 
when the roll call was called on August 3. Only two 
irreconcilable Senators who had opposed the ratification 
of the Charter were recorded against the World Court. 
The ground-work for that outcome was laid when the 
joint recommendations of the lawyers of the two coun- 
tries were accepted in San Francisco. 

New tasks remain and new vistas loom, for organized 
cooperation between the two Bar Associations, in mat- 
ters such as the statement or codification of a forward- 
looking international law and the strengthening of its 
authority. The Canadian Association took action to that 
nd; several members of their distinguished Committee 
came to New York in October, and later to Atlantic City 
.o confirm that team-work and initiate the plans of the 
two countries. 

What the two Associations have done together since 
March of 1945 is a service to their two countries and a 
source of pride and enhanced prestige to the organized 
profession in both countries. Certainly this broadening 
of relationship and this leadership in the work for peace 
have had that effect in the United States, and have 
affected favorably the consideration of our Association's 
proposals, as to domestic as well as international matters. 

To our brethren of the Bar of Canada, whose rep- 
resentatives brought to the October Conference of the 
two Committees and to our 1946 Annual Meeting such 
heartening messages and such an impression of readi- 
ness to go to work to save and integrate the institutions 
of freedom under law, we extend the hearty felici- 
tations and the thanks of American lawyers for the pri- 
vilege of joining hands with them in a great cause. We 
venture to express the hope that this fruitful team-work 
has only been begun and will be continued in other 
phases of the ageless struggle to establish on always 
firmer footing the supremacy of law, liberty and justice 
on this Continent and throughout the world. 


The Founders’ Plans for the JOURNAL 
An Interesting Retrospect 


Your Editor was lately browsing in the first issues 
of the JOURNAL, as a monthly, to see if your publication 
has strayed far from the ideas and ideals of its founding 
fathers. ‘The suggestion has been made by some that 


a number of recent articles in the JoURNAL have been 






Editorials 


so personalized and informal in treatment, and others 
so literary in quality, as to be readable, even enjoyable, 
and thereby violative of the tradition that the organ of 
a Bar Association should be dull. 

Monthly issuance of the JOURNAL dates from Septem- 
ber of 1920. It was then called, rather awkwardly: 
“Journal Issued by American Bar Association”. Be- 
fore that it had been a law quarterly. Its first Editor- 
in-Chief as a monthly was Stephen S. Gregory, of 
Chicago, a renowned and gifted lawyer who had been 
President of the Association in 1911. Among his 
many-sided qualities, he had the spirit, soul and sure- 
footed skill of a great journalist. As an editorial said 


of him when he died after putting “all he possessed” 
into the preparation of the first three numbers: “when 
he chose law, journalism lost a great potential power”. 
Lawyers who have lately helped us by struggling with 
our questionnaire may be interested in checking with 
us as to how much we have wandered from the paths 
he pioneered. 

In the first issue the editorial “Explaining Our 
Appearance” stated what the present Board of Editors 
would regard as the ideal for this publication: “It 
can become, in brief, in the nature of a monthly meet- 
ing of the Association attended by the entire member- 
ship and further encouraging that ‘cordial intercourse’ 
among the members of the American Bar which the 
Association proclaims as one of its main purposes”. To 
make that a reality through the use of words and type 
on paper is not so easy. The editorial further said 
that “It is not at present intended to enter the field 
now so well filled by the old and well-established law 
reviews and periodicals. It is anticipated that, as a 
rule, our leading articles will be of a rather less 
technical and more general character; and that the 
items of professional interest which we gather will be 
of a somewhat more personal character and more im- 
mediately related to the activities of the Association 
and kindred bodies and of our membership”. 

This avowal suggested to your Editor the pos- 
sibility that your publication may have lately become 
inclusive of articles of the type projected by its first 
Editor-in-Chief. If his initial announcement was meant 
to negative the publication of serious and scholarly 
articles, no such pattern was followed. In the first 
issue (September), John W. Davis, then Ambassador 
to Great Britain, discussed the topic still timely of 
‘“Treaty-Making Power in the United States”. A young 
man named W. Eugene Stanley, of Kansas, who has 
since risen to maturity and leadership in the Associa- 
tion, wrote of the new Kansas Industrial Court Act, 
while a member of the Dublin Bar narrated the “Sinn 
Fein Courts in Action”. “Creating a World Court of 
Justice’ was pleaded for, with material from British 
sources, and Wilmer T. Fox wrote of “Business Methods 
in a Lawyer’s Office”. 

Editor Gregory began writing very animated com- 
ments by way of “Review of Recent Supreme Court 
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Decisions”. Its announced scope was “‘to deal with cases 
of the greatest professional importance, particularly 
those dealing with constitutional questions”. Editorial- 
ly, the efforts to establish Federal rules of procedure 
were referred to somewhat cynically, as the products of 
Bar discussions “sometimes rather amusing to a lawyei 
experienced in forensic controversy”, but the idea of 
rules was generally approved for “all actions at law 
other than criminal prosecutions”. 

Nothing in the realms of law, politics or life, seems 
to have been regarded as tabu. The feature of the 
first issue was “A Message from the Nation’s Next 
President to the American Bar Association”, which con- 
sisted of fulsome letters to Mr. Gregory from Warren 
G. Harding and James M. Cox, then rival candidates 
for the Presidency, neither of them lawyers. A leading 
article (unsigned but with hall-marks of Mr. Gregory’s 
workmanship) analyzed and discussed “National Party 
Plattorms and Candidates” in 1920. The first issue 
contained also a page and a half of a “Fable in Slang”, 
by George Ade, with a cartoon by John T. Mc- 
Cutcheon, of which the moral was: “An Associate 
Counsel should weigh at ieast 200 pounds”. 

The second issue found Reginald Heber Smith 
and Charles Evans Hughes writing of “Justice and 
Need of Legal Aid for the Poor”. 

The third issue contains evidence that the JOURNAI 
may now have wandered trom its founders’ concepts. 
The first article is headed “Senator Harding and His 
Buddies”; it discussed playfully the pipe-smoking, golf- 
playing and tarpon-fishing proclivities and the boon 
companions of the President-elect, but concluded: “He 
is going to listen to reason, but the reason for action 
must be four-square with the interests of America. . . 
And if these impressions of the man prove out of 
focus, they are simply those of an individual who has 
to weigh personalities and has made mistakes”. 

Ihe second article was entitled “Ball and Bench”. 
It discussed facetiously, and none too favorably, the 
putative qualifications of Judge Kenesaw M. Landis 
to become the supreme ruler of baseball, the inade- 
quacy of Federal judicial salaries, and the propriety of 
his holding both jobs. Featured articles were on the 
judicial system of Czechoslovakia and on “Analogies 
in Islamic and European Law”, perhaps not of absorb- 
ing concern to practising lawyers in 1920, and on the 
disbarment of one Jacob Margolis on the initiative of 
the Allegheny County (Pennsylvania) Bar Association, 
for violating his oath as a lawyer to support the Con- 
stitution of his country and State, by his advocacy of 
“the doctrines of anarchism, syndicalism, and Bolshe- 


vism, and his activities in connection with the Industrial 
Workers of the World and other organizations of 


anarchistic and revolutionary tendencies”. This “sani- 
tation of the Bar” was strongly commended. Perhaps 
it was the first resort to that “legal woodshed” to which 
Attorney General ‘Tom C. Clark recommended that 
the Bar Associations should take some of ‘‘our too 
brilliant brethren” (32 A.B.A.J. 453-457). 

What was the response of the Bar to the new month- 
ly with such a pattern? Letters deluged the October 
issue; by no means all of them expressed approval. 
The President of the Hudson County (New Jersey) }ar 
\ssociation thought it ‘‘a doubtful venture”. Aaron A. 
Ferris, of Granville, Ohio, questioned the authority of 
the Association to start such a publication, in a com- 
petitive field in which “we have a surfeit already”. 
J. Barley Wray, of Tennessee, wanted to rec eive from 
the Association “some kind of periodical every two 
weeks”. J. P. McBane, of the University of Missouri, 
wanted the JOURNAL made “a kind of a Literary Digest 
of law and legal literature’’—well, that publication 
went to the “boneyard” and the JOURNAL is still here. 
Frank W. Clancy, of Santa Fe, New Mexico, felt “im- 
pelled to say that the new form of the JOURNAL is 
quite abominable and that it looks like a descent to 
the common level of monthly magazines of which 
the country already has too many”. He closed his let- 
ter with a couplet which has been sent to many editors— 
perhaps some of our readers will find it convenient and 


appropriate now: 


“IT do not like thee, Dr. Fell, 

The reason why I clearly (sic) tell; 
But this | know, and know full well, 
I do not like thee, Dr. Fell.” 


These episodes from the archives may amuse and 
help those who are thinking about our problems. ‘The 
\ssociation and the JouRNAL have travelled far and 
changed much, since September of 1920. That first 
issue as a monthly went to about 12,000 members; 
this issue will go to more than 38,000 members and 
to about 1,000 others. The JouRNAL has tried to keep 
pace with the changes in the Association, and to be of 
increasing assistance to the profession and the public. 
“Brick-bats and bouquets” are the traditional fortune 
of editors, now as in 1920; both are welcome and use- 
ful. By the way, if you have not filled out and sent 
in the questionnaire which you recently received from 
us, you have not yet helped us as you can do, toward 
making the JoURNAL what our members want it to 
be. When the results of that questionnaire to the 
whole membership are tabulated, we shall know fon 
the first time what our members think and want, as to 
their JOURNAL. 


WILLIAM L. RANSOM 
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A Message from the Lawyers of Canada 


by J. C. McRuer 


CHIEF JUSTICE OF THE HIGH COURT OF ONTARIO; PRESIDENT OF THE CANADIAN BAR ASSOCIATION 


The Editors of the Journal have kindly opened their 
columns to me, to enable me to send greetings to 
the American Bar Association and its members as 
| assume the duties of President of the Canadian 
Bar Association. 


® We have just concluded our first annual con- 
vention since the cessation of hostilities. ‘These 
annual meetings of our respective Associations 
have for many years been marked by an inter- 
change of friendly representation which I trust 
will develop in the future toward the achieve- 
ment of ends that must be common to all 
thoughtful members of our profession. After 
viewing the past seven years in retrospect and 
now with eyes directed toward the obscurity of 
the future, I think the note that our members 
would have me sound, in greeting their fellow 
members of the legal profession in the United 
States, is one of determination that the ultimate 
supremacy of the rule of law must prevail in a 
world distraught with international distress and 
disturbance. 

Under the pressure of the demands of self- 
preservation in wartime, scientific development 
has gone forward far in advance of any compara- 
ble progress in the science of government which 
enables men to harness and regulate the product 
of scientific research. In some respects it may be 
that it is the lawyers who are to blame. It may 
be that we lawyers and judges have been too busy 
merely trying and deciding cases to give the 
painstaking thought to the larger contribution 
that must be made in order to evolve a legal 
process by which human beings of diverse racial 
and social origin will be enabled to live at peace 
with one another. 

The rule of law in domestic affairs or in in- 


ternational affairs can only be really effective if 


it is founded on an enlightened and responsible 
public opinion. The rule of law is the fruit of 
the growth of civilization and the progress of 
civilization is marked by the estimate put upon 
human values. We who enjoy the heritage of the 
common law believe that we have in it the phi- 
losophy of life that places those human values 
above all others. 

But internationally, there is no common law 
nor is there an international civilization that de- 
mands for mankind ordinary human rights. May 
I suggest that the lawyers of Canada and the 
United States of America may well set themselves 
to the task of giving united leadership to the cre- 
ation in our countries, and ultimately through- 
out the world, of a public opinion that will 
demand that all disputes between peoples and 
races may be settled by organized legal process 
before judicial tribunals just as independent and 
just as responsible as the Courts of justice of our 
respective countries. 

To some this may be fantastically idealistic, 
but we are living in centuries of time and not in 
days. Who would have dared to dream, some 
three hundred years ago, that the peoples of a 
continent twice as large as the whole of Europe 
could live together in absolute trust that all their 
national and international difficulties would be 
peacefully resolved by legal process? 

It is for the lawyers and judges to co-ordinate 
all those influences that stimulate an irresistible 
demand for international justice, the inevitable 
consequence of which would be a body of inter- 
national law accepted by all Nations. No matter 
how often our efforts fail, our two Associations 
must never lose confidence in the ultimate tri- 


umph of the rule of law as the absolute govern- 


ing force regulating the affairs of the world. 
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RENI 


writes unforgettable recollections of 


@ FREDERIC CoupERT, who 
James C. Carter, 
is one of our fore- 
most authorities 
on international 
law and an out- 
standing leader in 
many good causes 
for Bar 


tions and the pub- 


Associa- 


lic. Born in New 
York in 1871,grad- 
from Col- 


umbia in 1890, admitted in 1895 to 


F. M. COUDERT 
uated 


the firm of Coudert Bros. of which 
his distinguished father was a mem- 
ber, our contributor is still in the ac- 
tive practice of his profession. He 
has been adviser and counsel for his 
own and foreign governments, Presi- 
dent of the American Society of In- 
ternational Law, delegate to many 
international conferences of jurists, 
recipient of honors from foreign gov- 
ernments, author of many articles in 
law periodicals which have reflec ted 
his mature scholarship and his in- 
tense devotion to his country and his 
Our 
nate when so gifted a lawyer puts to 
this 


profession. readers are fortu- 


paper, for and future gener- 
ations, his memories of one of the 
truly great who already is forgotten 
yw unheard of by most of the lawyers 


of today. 


@ Nicholas Butler’s 
book The World Today is reviewed 


Murray new 
for us this month 
by WILLIAM 
Mc- 
Seat- 


GARDNER 
LAREN, of 
tle, Washington. 
He was born in 
Iowa in 1875, re- 
A.B. 
from Grinnell 
College in 1898, 
was graduated 


ceived his 


W. G. McLAREN 
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Among Our Contributors 


from Iowa State University Law 
School in 1902, and admitted to the 
Washington Bar the same year, where 
he has been active in the practice of 
law ever since. 

He has served his State in many 
capacities and presently is a member 
of the Board of Uniform Law Com- 
missioners for the State of Washing- 
McLaren has been a member 
Bar 
1937-40 was a 


member of the Board of Governors. 


ton. 


of the American Association 


since 1922, and from 


He is also a member of the American 
Law Institute, American Academy 
of Political and Social Science; form- 
er president of both the Seattle and 
Washington State Bar Associations, 
and a director of the American Ju- 
dicature Society. 


@ In appraising the potential effects 
of the Connally amendment of the 
Morse Resolution 
(S. 196), the views 
of the militant 
lawyer, a former 
dean of law, who 
introduced the 
Resolution and 


made an out- 


standing fight for 


its adoption, will 


ee: ee interest to 


be of 
Sen- 


ator Morse interrupted his Oregon 


our readers. 


vacation to write a statement espe- 
cially for this issue of the JOURNAL. 
He does not wholly share Lawrence 
Preuss’ apprehensions. (32 A.B.A.]. 
660) Senator Connally’s views were 
quoted in 32 A.B.A.J. 543. Interested 
readers may thus choose between the 
three statements, 
own opinions. 


in forming their 


@ FRANK WASHBURN GRINNELL, who 


comments in spirited fashion on 
four of our recent 
articles, was born 
in Charlestown, 
Massachusetts, in 
1873. He 


graduated from 


was 


Harvard College 
and from its Law 
1898, 

and is a member 
FRANK W. GRINNELL of the 


School in 


firm of 

Hale and Dorr, 
in Boston. He has been Secretary of 
Bar 


and Editor of the Massachusetts Law 


the Massachusetts Association 
Quarterly since 1915, and Secretary 
of the Massachusetts Judicial Coun- 
cil since 1924. He is also Secretary 
of the Harvard Law School Associa- 
tion. He has been a member of the 
House of Delegates of the American 
Bar Association for many years, and 
served for three years as a member of 
the Board of Governors. 


@ Ben W. PALmer, active practising 

lawyer in Minneapolis, polemic 

legal scholar, con- 

tributes this time 

an enlightening 

essay, ‘‘Liberty 

and Order: Con- 

flict and Recon- 

ciliation” (pref- 

aced with a son- 

net of his own) on 

the everlasting 

BEN W. PALMER conflict between 

liberty and order, 

freedom and overweening govern- 

ment. Biographical details of him 
were given in 32 A.B.A.J. 605. 
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The Bar Association 

of Baltimore City 

\n incident unprecedented in the 
nnals of Bar Associations, but hav- 
» much significance as to their ob- 

ctives, was brought to a close on 

September 3, 1946, when the Court 

Appeals of Maryland handed down 
its decision in the proceedings 
brought by Horace T. Smith, Webster 
C. Tall, James K. Cullen and Wilfred 
(. McQuaid, members of the Balti- 
more Bar, in the Circuit Court of 
Baltimore City, to obtain a declara- 
tory decree and preliminary injunc- 
ion against Paul M. Higinbothom, 
President of the Bar Association of 
Baltimore City, Charles C. G. Evans, 
chairman of its Committee for the 
Nominating and Election of the Sit- 
ing Judges, and the Bar Association 
{ Baltimore City, a body corporate. 
Ihe Circuit Court dismissed the bill. 
Given below are excerpts from the 
pinion of the Court of Appeals in 
sustaining the dismissal: 

“The bill of complaint filed on 
June 7, 1946, alleges that complain- 
ints are candidates for Associate 
Bench of 
Baltimore City, subject to nomina- 


Judge of the Supreme 
ion in the Republican primary elec- 
ion on June 24, and that they pos- 
ss all the qualifications for that 
thee; but six judges, Michael J. 
Manley, E. Paul Mason, Herman 
\f. Moser, Charles E. Moylan, Joseph 
Sherbow and John T. Tucker, ap- 
inted by Governor O’Conor to 
ll vacancies until the general elec- 
ion in November, are also candi- 
lates; and a committee appointed 
vy the President of the Bar Associa- 
tion is conducting a newspaper 
nd radio campaign in support of 
he sitting Judges, and soliciting con- 
ibutions to defray the expenses. 
he bill prays for a decree declaring 
1) that any activity of the Bar As- 


sociation to promote the nomination 
or election of a candidate for public 
office is ultra vires and (2) that the 
activities of the defendants in sup 
port of the sitting Judges violates 
the Maryland Election Law. The 
bill also prays for an order pending 
decree to restrain defendants from 
soliciting or expending money in 


behalf of the incumbents. Defend- 


ants demurred to the bill. On June 


11 the Court passed an order deny- 
ing injunctive relief, and on June 
14 passed a decree sustaining the 
demurrer and dismissing the bill. 
Ihe appeals are from the order and 
the decree. 

“Appellants strongly urged that 
a contribution toward the expenses 
of the special committee of the Bar 
Association may place the sitting 
Judges under obligation to the con- 
tributor. Undeniably this objection 
is one of the disadvantages of the 
elective system. Nevertheless it is 
axiomatic that those who select the 
Judges ought to possess information 
as to the qualifications of those eli- 
gible for choice. Consequently it has 
been customary for the Bar Associa- 
tions in many cities of the country 
to urge the election of qualified ju- 
dicial candidates, in the press and 
by radio. The Association of the Bar 
of the City of New York has had an 
active Judiciary since 
1898 to support the candidates con- 


Committee 


sidered best fitted for the bench. In 
1930 the American Judicature Society 
reported that 
‘intolerable” conditions had 


notable campaigns 


against ‘ 
been conducted by the Bar Associa- 
tions in Cleveland, St. Louis, and 
Los Angeles; and in one campaign 
the Chicago Bar Association had 
collected and more than 
$75,000 for (14 Journal 
American Judicature Society, pages 
AD eee 


spent 
expenses. 


“Appellants also made the ob- 
jection that the sitting judge policy 
amounts in actual practice to a de- 
vice by which the Governor, who 
has the power to fill vacancies, is 
enabled to keep his appointees in 
office, and hence the influence of the 
Bar Association circumvents the 
right of the people to elect their 
judges. However, the fact that all 
six of the sitting judges are members 
of the Governor’s political party is 
a matter over which the Court has 
no control. The situation was well 
explained by Chief Justice Taft when 
he declared American 
Bar Association: ‘It is true that poli- 


before the 


tics have played a part when judges 
have been appointed. They have 
naturally been taken from the law- 
yers of the prevailing party. The 
President or Governor appointing 
them has been elected on a partisan 
ticket, is the of his 


party, and is expected to give pre- 


titular head 
ferment to those who supported him. 
This has not, however, resulted in 
political Courts, because the control 
of the government has naturally 
changed from one party to another 
in the course of a generation, and 
has normally brought to the bench 
judges selected from both parties; 
and then, if the judges are made in- 
dependent by the character of their 
tenure, the continued exercise of the 
judicial function entirely neutra- 
lizes in them any possible partisan 
tendency arising from the nature of 
their appointments.’ (38 A.B.A. Rep. 
$23) . 

“We second 
question, whether the activities al- 


come now to the 
leged in the bill of complaint vio- 
late our Election Law. The Section 
alleged to be violated declares that 
it shall and shall be 
deemed a corrupt practice for any 


be unlawful 


corporation ‘directly or indirectly’, 
by itself, or through any officer, 
agent, or employee, representative, 
or other person whatsoever, to give, 
contribute, furnish, lend, or promise 
any money, property, transportation, 
means or aid to any political party, 
or any candidate for public office, or 
for nomination thereto, or to any 
political organization, or to any 
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political committee, or to any treas- 
urer or political agent, as herein de- 
fined, either directly or indirectly, 
to aid, promote or influence the suc- 
cess or defeat of any political party 
or principal, or of any measure or 
proposition submitted to a vote at 
a public election or a primary elec- 
tion in this State, or to aid, promote 
or influence in any manner the elec- 
tion or defeat of a candidate therein, 
or to be used, applied or expended 
in any way whatever for political 
purposes. (Acts of 1945, ch. 934, 
sec. 157) 

“For more than twenty-five years 
the administrative officials of the 
State have construed this Section to 
the effect that a corporation may 
lawfully express its views on any 
candidate for office or any measure 
to be voted upon by the people. In 
1934, the Bar As- 


sociation endorsed three candidates, 


when Baltimore 
two of whom were Republicans, and 
one a Democrat, the Attorney Gen- 
eral of Maryland ruled that a com- 
mittee of the Association could ac- 
tively support the candidates if it 
complied with the provisions regu- 
lating political committees. The Bai 
committee is subject to these provi- 
sions whenever its activities come 
within the definition prescribed by 
the Act for that term. If the Bar com- 
mittees were exempt, the Act could 
be nullified by the incorporation of 
groups seeking to influence politi- 
cal action but wishing to conceal 
their financial operations carried on 
in furtherance of that purpose... . 

“The law provides that the names 
of all candidates for judges shall be 
placed on the ballots or voting ma- 
chines without any party label or 
other distinguishing mark or loca- 
tion which might indicate the party 
affiliation of any such candidate. A 
candidate for Judge may now file 
for nomination by more than one 
political party. Also, no certification 
of candidacy for nomination shall 
be accepted unless the candidate is 
affliated with the political party 
whose nomination he seeks does not 


apply to nominations made at pri- 
mary elections for the office of judge. 
It can now be said that the public 
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policy of the State is to keep partisan- 
ship out of the elections of judges as 
far as possible, and to retain in the 
judiciary those judges who have dem- 
their 


onstrated integrity, wisdom, 


and sound legal knowledge. 

reached 
(1) that the activi- 
ties of the Bar Association in behalf 


“For these reasons we 


the conclusions 


of the sitting judges are within the 
scope of its corporate power; and 
(2) that these activities do not vio- 
late the Election Law of the State. 
We have therefore affirmed the order 
and the decree.” 


A. J. O'CONNOR 
President, Washington State Bar Association 


Washington State 
Bar Association 
The Washington State Bar Associa- 
tion’s annual meeting was held this 
year in Spokane on August 30 and 
31 under the presidency of Fred D. 
Metzger of Tacoma. The President 
of the Association for the coming 
year is A. J. O'Connor of Wenatchee, 
whose election was announced at the 
banquet which closed the meeting. 
Simultaneously with the Bar As- 
sociation meeting the Superior Court 
Judges’ Association held its annual 
meeting with Honorable John A. 
Frater of Seattle as President. Honor- 
able Timothy A. Paul of Walla Wal- 
la, who was elected President of the 
judges’ association for the ensuing 
year, addressed the Bar Association 
at the banquet upon the two subjects 


of the growth and development of 
the judicial office in this State and 
the proposed new statute creating a 
system. 
Judge Paul made plain his reasons 


State-wide juvenile court 
for opposition to the juvenile court 
proposal. 

Honorable A. Reginald MacDou- 
gall of Vancouver, B. C., guest of 
honor at the Bar meeting, addressed 
a joint meeting of the two associa- 
tions upon international coopera- 
tion and international law, taking 
for his text the life and international 
law writings of Hugo Grotius. 

Tracy E. Griffin of Seattle pre- 
sented a memorial on the late Hon- 
orable R. L. Maitland of Vancouver, 
B. C., Attorney General of British 
Columbia, a leader of the Canadian 
Bar, and an honorary member of the 
Washington State Bar Association. 

Robin V. Welts, of Mount Ver- 
non, the association’s delegate to the 
American Bar Association, seported 
the 
House of Delegates and urged great- 


on the mid-year meeting of 


er membership in and support of the 
American Bar Association. 

Elliott, of Seattle, as 
chairman of the committee on selec- 


Henry 


tion of judges, presented a report 
advocating that this State adopt the 
American Bar Association plan for 
selection and tenure of judges. This 
plan would require a constitutional 
amendment. The convention voted 
unanimously to go on record as fa- 
voring the proposed plan. 

The convention adopted resolu- 

tions as follows: 

(1) Endorsing the new revised 
code of Washington, as pre- 
pared by the statutory code 
committee, and recommend- 
ing its enactment by the 1947 
session of the legislature. 

(2) Recommending to the State 
Supreme Court that the Bar 
(now integrated by statute) be 
integrated by rule of court 
and that attorneys from other 
States applying for admission 
to practice law in this State 
be required, in addition to 
present requirements, to take 
and pass an examination on 
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> State 
he Bar 
ute) be 
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n other 
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s State 
ion to 
to take 
ion on 


their professional qualifica- 
tions. 

Approving in principle the 
Jennings Bill (Introduced in 
the 79th Congress, 2d Session, 
as House Resolution No. 
6345), which provides that 
the venue of an action for 
personal injuries to employ- 
interstate railroads 
shall be only the district of 
the plaintiff's residence or 


ees of 


that in which the cause of ac- 
tion arose. 

(4) Recommending the increase 
of State Bar Association dues 
to $10.00 annually. 


(5) Requesting the 1947 legisla- 
ture to create a qualified com- 
mission to investigate the 

present status of jurisdiction, 

procedure and practice in 
the justice of the peace courts 
and to report necessary legis- 
lation relative thereto to the 
1949 session of the legislature. 


Oregon State Bar 
State Bar held the 
largest convention in its history at 
Eugene, on September 7, 8 and 9 


The Oregon 


with more than 400 members in at- 
tendance. Many important commit- 
tee reports were considered, and a 
schedule of minimum fees revised to 
conform to current economic condi- 
A panel dis- 
management 


tions was approved. 
cussion of law office 
and computation of fees, led by rep- 
resentatives of both a large firm and 
a small firm, developed much interest 
and provoked considerable discussion. 

Speakers included Honorable 
Wiley B. Rutledge, Associate Justice, 
United States Supreme Court, whose 
address was entitled ‘This Business 
; George E. Brand of 
Detroit, Michigan, President of the 
American Judicature Society, who 
spoke on the development and re- 


, 


of Judging’ 


sponsibilities of the integrated Bar; 
Robert M. Alton, chairman of the 
Trust Section of the American Bank- 
ers Association and Vice President 


of the United States National Bank 
of Portland, whose very informative 
address was entitled “Some Practica! 
Remarks About Trust Clauses’, and 
Major Robert M. Kerr, a member of 
the Oregon State Bar, who prosecuted 
General who dis- 
cussed the legal aspects of that trial. 


Yamashita and 


Hugh L. Barzee of Portland and 
Bryan Goodenough of Salem, newly 
elected President and Vice President 
respectively, were introduced. Ar- 
thur H. Lewis of Portland and F. M. 
Sercombe of Portland were re-elected 
to their respective offices of Treasurer 
and Secretary. 

Its second school of review in law 
was launched on October 28 by the 
Oregon State Bar. 
guy is chairman of the committee in 


Nicholas Jaure- 


charge. The school is open to all 
members of the Oregon State Bar 
and to those who are not yet mem- 
bers but have substantially com- 
pleted their legal education and ex- 
pect soon to be applicants for ad- 
mission to the Bar. If there is suff- 
cient demand, a request will be made 
to the Supreme Court for a special 
Bar examination. 

The faculty for the courses con- 
sists of twenty-two instructors. They 
are conducting comprehensive re- 
fresher courses and explaining the 
developments in the law during the 
past five years. Special emphasis is 
being placed on Oregon rules and 


decisions. 


Vermont Bar Association 


The 69th annual meeting of the Ver- 
Zar Association was held in 
There 


large attendance at all the 


mont | 
Montpelier, October | and 2. 
was a 
meetings, especially at the dinner at 
which Hon. Carl B: Rix, President- 
3ar As- 


sociation, spoke on the lawyer’s duty 


Nominee of the American 


to study and to inform others about 
the world situation and the work of 
The United Nations. These are criti- 
cal years, Mr. Rix said, and the ide- 
ologies of democracy, state socialism 


and communism are in a life-and 


Bar Association News 





death conflict. 

The retiring President of the 
Vermont Bar, Col. Paul A. Chase, of 
Ludlow, also spoke about the ne- 
cessity of maintaining our military 
strength until The United Nations 
Organization becomes strong enough 
to carry the job of maintaining peace. 

Sherman R. Moulton, Chief Jus- 
tice of Vermont, reported on the 
work of the American Law Institute. 

Ugo Carusi, U. 
of Immigration and Naturalization, 


S. Commissioner 


gave an interesting address at a pub- 
lic session in the State House, on 
“The Displaced Peoples of Europe”. 
He narrated many personal experi- 
ences of his visit to Europe. 

Two moving memorial addresses 
were given, one on former U. S. Dis- 
trict Judge Harland B. Howe, by Ar- 
thur L. Graves, and the other on Ma- 
jor General Leonard F. Wing, by 
Judge George F. Jones. 

The 


were received and a large number of 


usual committee reports 
attorneys were admitted to member- 
ship. The present membership is 362. 

Harold C. Sylvester, of St. Albans, 
was elected president; Harrison J. 
Conant, Montpelier, Secretary, and 
Webster E. Miller, 
‘Treasurer. 


Montpelier, 


State Bar Association 
of Wisconsin 


\ committee to file a brief with the 
Supreme Court of Wisconsin favor- 
ing an integrated Bar for that State 
was appointed by the State Bar As- 
sociation of Wisconsin. The hear- 
ing before the Supreme Court was 
held on September 9 at which time 
both 
controversy were argued. Since the 


sides of the integrated Bar 
present voluntary Association has 
for ten years or more been fostering 
an integrated Bar in Wisconsin, the 
June 
meeting to pay for the printing also 


Association declined at its 
of a brief opposing integration. The 
opposition was presented independ- 
ently of the Association. The Court 
has not yet decided the matter. 
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Canadian-American GC cooperation 


the 
Canadian and American Bar Asso- 


The proffered cooperation of 


ciations with The United Nations, 
in furtherance of “the progressive de- 
velopment of international law” and 
its statement or ‘‘codification” (Char- 
ter, Article 13, Par. 1), was gotten 
well under way at an all-day confer- 
ence held on October 9 at The Hotel 
Plaza, New York City, under the aus- 
pices of the American Bar Associa- 
tion’s Special Committee, with Chief 
Justice J. C. McRuer, President of 
the Canadian Bar Association, and 
other representatives of its Com- 
mittee in attendance. 

Present from The Secretariat of 
The United Nations were Dr. Ivan 
Kerno, Assistant Secretary General 
and head of the Law Section; Abra- 
ham H. Feller, Assistant Secretary- 
General and Counsel; Dr. L. Y. 
Liang, head of the Secretary-Gen- 
eral’s Legal Section on the Codifi- 
cation of and 
Wellington Koo, Jr., his assistant. 
Among those present were also Mau- 
rice E. Bathurst, legal adviser to the 
British delegate to the Security Coun- 
cil; J. A. Ingram, representing 
Charles Fahy, Legal Adviser to the 
American Department of State; Ar- 
thur A. Ballantine and George A. 
Finch, of the Carnegie Endowment; 
W. S. Culbertson, President of the 
American Branch of the Interna- 
Law Association; Pittman 
Editor of the 
American Journal of International 
Law; President Willis Smith and 
Messrs. William L. Ransom, Car] B. 
Rix, Reginald Heber Smith, and 
Charles W. Tillett of the American 
Bar Association Committee; Judge 
Manley O. Hudson, who has acted 


International Law; 


tional 


Potter, Managing 
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jor International Law 


for the Committee in consultations 
abroad, Dr. Louis Sohn, of Harvard 
Law School; Eugene C. Gerhart, of 
the Junior Bar. Chairman Ransom of 
the American Committee presided. 

The need for the preparatory 
activity and cooperation of non- 
governmental professional and schol- 
arly organizations in the field was 
recognized. The difficulties which 
may be encountered in National at- 
titudes, from the experience in pre- 
vious international conferences, were 
canvassed. Practicable means of aid- 
ing the General Assembly in carrying 
forward the project entrusted to it 
by the Charter were explored. A con- 
sensus resulted from the discussions. 

There was agreement that the 
subject had been substantially ad- 
vanced by the deliberations. The 
American Commit- 
tees are reporting to their respective 


and Canadian 
organizations. 

The Canadian Bar Association at 
its Annual Meeting in Winnipeg, 
Manitoba, on August 29, voted that 
its Special Committee shall continue 
the cooperation with the American 
Bar Association’s Special Committee 
which was so effective in 1944-45 as 
to the World Court and improving 
the Statute of the Court. In 1946-47, 
the cooperative efforts of the two 
great Bar Associations will be direc- 
ted especially to the statement or 
codification, and the strengthening, 
of international law. 

The Resolutions adopted by the 
Canadian Bar Association included 
a declaration as follows: 


That the Canadian Bar Associa- 
tion declares its desire and read- 
iness to be of whatever assistance 


it can to the agency empowered by 


the General Assembly for the pur- 
pose of dealing with the question 
of the codification of International 
Law. 

The distinguished Chairman of 
the Canadian Committee, who re- 
tired in August as the President of 
the Canadian Association, was pres- 
Mrs. Williams, at the 
American Bar Association’s Annual 
Meeting in Atlantic City on October 
28-November 1, and conferred with 
the officers and Committee of the 
latter Association as to the effective 
means of joint action for the com- 
mon objectives. 


ent, with 


The following were elected by 
the Canadian Association as the 
members of its Committee for the 
ensuing year: 

E. K. Williams, K.C. (Chairman) 
500 Huron & Erie Building, Winnipeg. 
A. W. Rogers, K.C. (Secretary) 
$20 Bay Street, Toronto. 
G. E. Aikins, K. C. 
941 Somerset Building, Winnipeg. 
L. E. Beaulieu, K.C. 
Montreal Trust Building, Montreal. 
Honourable F. P. Brais, C.B.E., K.C., LL.D., 
360 St. James Street, W., Montreal. 
Honourable W. B. Parris 
Law Courts, Vancouver. 
O. H. Montgomery, K.C. 
1700 Royal Bank Building, Montreal. 
D. L. McCarthy, K.C. 
38 King Street, W., Toronto. 
Honourable C. C. McLaurin 
Law Courts, Calgary. 
Isaac Pitblado, K.C. 
900 Hamilton Building, Winnipeg. 
J. McG. Stewart, K.C. 
319 Roy Building, Halifax. 
Andre Taschereau, K.C. 
Price House, Quebec. 
G. F. Curtis 
University 
couver. 


of British Columbia, Van- 
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Canadian-American Cooperation 
















































]. Burchell, K.C. . 
Chronicle Building, Halifax. 


fonourable Chief Justice McRuer (Presi- 
dent) (ex officio) 


Osgoode Hall, Toronto 
4) J. T. Hackett, K.C. (Dominion Vice-Presi- 


dent) (ex officio) 
507 Place d’ Armes, Montreal. 


The members of the American 


LW Bar Association’s Committee for the 


vear ended with the adjournment 
f the Atlantic City meeting were: 


 \Villiam L. Ransom, Chairman 
33 Pine Street, New York 5, N. Y. 


Frederic M. Miller, Vice-Chairman 








oe va State House, Des Moines 19, Iowa 
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ational Reginald Heber Smith, Secretary 3 
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nipes. | Fistory Repeats Itself as to Laws and Regulations ? 


In a letter which Thomas Paine wrote on May 6, 1793, during his stay in France, 
to Georges Jacques Danton, which Fritz von Opel brought to the attention of the New 

4 York Times on October 10, the noted author, inventor, and political leader of Revo- 
l. ; lutionary fame said: 


LLD., “ : Cr ey ee y 
I see also another embarrassing circumstance arising in Paris of which we had 


full experience in America. I mean that of fixing the price of provisions. But if this 
measure is to be attempted it ought to be done by the municipality. The Convention 
has nothing to do with regulations of this kind; neither can they be carried into 
eal. : practice. The people of Paris may say they will not give more than a certain price for 
provisions, but as they cannot compel the country people to bring provisions to market 
the consequence will be directly contrary to their expectations, and they will find 
dearness and famine instead of plenty and cheapness. They may force the price down 
upon the stock in hand, but after that the market will be empty. 





3. “T will give you an example. In Philadelphia we undertook, among other regulations 
of this kind, to regulate the price of salt; the consequence was that no salt was brought 
| to market, and the price rose to thirty-six shillings sterling per bushel; and we regu- 
lated the price of flour (farina) till there was none in the market, and the people 
were glad to procure it at any price.” 
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Significance of the Senate Acton for 





International Justice Through Law 


United States 
60 to 2 
adopted S. Res. 196 with amend- 
This 


with 


On the 


Senate by a 


August 2, 

vote of 
Resolution in accord- 
the 


ments. 
ance advice-and-consent 
treaty-making provisions of the Con- 
The 
to deposit with the Secretary Gen- 
eral of The United Nations a 


stitution authorized President 


compulsory jurisdiction was intro- 
duced in July of 1945, to the time 
when it was finally passed on August 
2, 1946, the American Bar Associa- 
tion, through its officials and appro- 
priate Committees, rendered great 
service in furthering the cause of the 
Senate of the 


Resolution in the 


by Wayne Morse 


UNITED STATES SENATOR, OREGON 


with a series of leading articles on 
the general subject of the impor- 
tance of the Resolution to the estab- 
lishment of a system of international 
justice through law. These 
contributions on the .subject, pub- 
lished from July of 1945 to August 
of 1946, were referred to extensively 

in a series of debates on the 


many 








Declaration under  Para- 
graph 2 of Article 36 of the 
Statute of the International 
Court of Justice, recogniz- 
ing as compulsory, ipso facto 
and without special agree- 
ment, in relation to any 
the 
same obligation, the jurisdic- 


that all | 


other state accepting 


tion of Court in 
future legal disputes arising | 
in the field of international 
law. 

As the author of S. Res. 
196, the writer wishes to ex- 
press his deep appreciation 
to the American Bar Associa 


tion for its sustained and ef- 


fective support of the Reso- 
lution. 

The 
United States should accept 


proposal that the 





the compulsory jurisdiction 
of the World Court, in ac- th 
cordance with the terms and 
conditions of S. Res. 196 was 
first made by me during the 
Senate debates on the San Francisco 
Charter in July of 1945. The Resolu- 
that time 
known as S. Res. 160. Subsequently, 


tion introduced at was 


when reintroduced on November 28, 
1945, it became known as S. Res. 196. 
From the Resolution for 


the time 
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Declaration. 


Senator Wayne Morse interrupted his Oregon 
vacation to write for us a stirring story of the 
climactic fight in the Senate for favorable action 
on his §. Res. 196 as to the World Court. In it 
he repeatedly pays tribute to the decisive help 
given by the Association and by tts JOURNAL 
through editorials and informative articles. He 
quotes from his own argument in the Senate 
| against the Connally Amendment reserving to 
the United States the right to make its own 
determination as to whether a dispute involves 
a “domestic issue’, but states his reasons for not 
regarding the Amendment as emasculating the 
and 


portant chronicle in the record of the ceaseless 


article ts a vivid 


His 


struggle of men to establish peace, justice and 
law, and the judicial process, in the place of 
force as arbiter between Nations. Irrespective 
of what individual lawyers may think of his 
views on other questions, the junior Senator 
from Oregon deserves the accolade of the Asso- 
ciation for his able and victorious efforts for 
> World Court. 


United States. 
The Association's Support 
of the Resolution 
During that period of time, a series 


of excellent editorials on the Resolu- 
tion was published in the AMERICAN 
Bar ASSOCIATION JOURNAL, along 


Resolution in the Senate of 
the United States. 

As the author of 
Resolution and as one of the 
participants in all of the 


the 


debates on the Resolution in 
the Senate during the year in 
which the Resolution was 
pending before the Senate, 
the writer has no hesitancy 
in saying that without the 
support which he received 
from the American Bar Asso- 
ciation the Resolution would 
c never have reached a victori- 
im- 
ous vote on August 2. 
Significance of 
the Senate Victory 
We are still too close to that 
very significant Senate vic- 
tory to fully appreciate all 
of its great significances and 


implications. Only history 





will be able to accord its 
true meaning and effects 
— upon world peace. How- 
ever, one cannot read the 


debates that were waged on S. Res. 
196 without recognizing that a great 
advance was made by the Senate, 
not only in effectuating the aims and 
the San _ Francisco 
Charter and Statute, but also in 
recognizing that we are, in fact, liv- 


objectives of 
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ing in a One World. 

By approving S. Res. 196 as 
amended, by such an overwhelming 
vote of 60 to 2, the Senate refused to 
place the dead hand of the dead 
point of view of “isolationism” upon 
the future generations of American 
boys and girls. There were times 
during the months from July of 1945 
to August 2, 1946, when it looked as 
though some of the nationalistic 
ghosts of the 1920s would once again 
stalk the floor of the Senate. The 
old, bewhiskered argument: “Now 
is not the time for the United States 
to accept the compulsory jurisdiction 
of the World Court”, was advanced 
against the Resolution, behind the 
scenes and in Committee room. How- 
ever, the proponents of the Resolu- 
tion, supported by the outstanding 
American authorities in the field of 
international law and by a very large 
number of organizations such as the 
Association, were 
determined that the issue should be 
discussed in the full light of Senate 


American Bar 


debate and voted upon before the 
79th Congress adjourned. 


The Vigorous Fight for Action 


In spite of the many parliamentary 
delays and obstacles which were 
thrown in the path of S. Res. 196 
during the year it was pending before 
the Senate, its proponents never for 
a day lost sight of their ultimate ob- 
jective. Periodically carefully pre- 
pared speeches in support of the 
Resolution were delivered on the 
floor of the Senate, and in those 
speeches the Foreign Relations Com- 
mittee was called upon to proceed 
with hearings on the Resolution and 
to report it to the Senate for debate 
and vote. 

The determined insistence of the 
proponents of the Resolution, and 
of the many organizations in support 
of their stand, that hearings on the 
Resolution should be held by at 
least a subcommittee of the Foreign 
Relations Committee if not by the 
full committee, finally led to the 
holding of such hearings on July 11, 
12 and 15, 1946. 
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The Hearings on the Resolution 


The testimony and evidence sub- 
mitted at these hearings were of such 
high excellence that it soon became 
clear to all interested parties that 
the case in support of the Resolu- 
tion was an unanswerable one. It 
also was clear that if the Resolution 
could be voted out of Committee and 
placed before the Senate for debate 
and vote it was bound to pass. ‘here- 
fore, those Senators who were spon- 
soring the Resolution came to rec- 
ognize that one of their major tasks, 
in attaining Senate approval of the 
Resolution, had become a parliamen- 
tary one of getting the Resolution 
before the Senate for consideration. 

At the hearings held on July 11, 
12 and 15, testimony in support of 
the Resolution was presented by its 
author and by the following: Dean 
Acheson, Acting Secretary of State; 
Charles Fahy, Legal Adviser to the 
State Department; John G. Buchan- 
an, President of the Pennsylvania 
Bar Association, and a designated 
representative of the American Bar 
Association; George A. Finch, Vice 
President of the American Society of 
International Law and _ Editor-in- 
Chief of the American Journal oj 
International Law; Dr. Phillip C. 
Jessup, Professor of International 
Law, Columbia University; Mrs. 
Esther Holmes Jones, Executive 
Committee Member, Friends Com- 
mittee on National Legislation; Orie 
L. Phillips, Judge of the United 
States Court of Appeals for the tenth 
Circuit, member of the American 
Bar Association’s special Committee 
on the subject; Pitman B. Potter, 
Secretary of the American Society of 
International Law and Professor of 
International Law at American Uni- 
versity; Dr. Lawrence Preuss, Profes- 
sor of Political Science, University of 
Michigan; Dr. Helen Dwight Reid, 
American Association of University 
Women and former Professor of In- 
ternational Law; Willis Smith, of 
North Carolina, President of the 
American Bar Association; Ray- 
mond Swing, representing Americans 
United for World Government, Inc.; 


Edgar Turlington, Chairman of the 





Section of International and Com- 
parative Law of the American Bar 
Association; Charles W. Tillett, of 
North Carolina, a member of the 
American Bar Association’s Special 
Committee to Report on Proposals 
for International Organization for 
Peace and Law; Robert G. Wilson, 
Consultant, Americans United for 
World Government, Inc., presenting 
a statement from Manley O. Hudson, 
Professor of International Law at 
Harvard University and judge of the 
Permanent Court of International 
Justice; and Lester H. Woolsey, Vice 
President of the American Society of 
International Law. In some instances 
witnesses who could not attend the 
hearing in person filed very scholarly 
statements in support of the Resolu- 
tion. 


Organizations Supporting 
the Resolution 


It is interesting to note in passing 
that the following 
were represented by the witnesses 
who testified before the sub-com- 


organizations 


mittee: 

American Bar Association 

American Society of Interna- 
tional Law 

American Association of Uni- 
versity Women 

General Federation of Women’s 
Clubs 

Young Women’s Christian As- 
sociation 

Americans United for World 
Government 

Friends Committee on National 
Legislation 

National 
Voters 

Federal Bar Association 


League of Women 


Women’s Action Committee for 
Lasting Peace 

Federal Council of the Churches 
of Christ in America 

Catholic Association for Inter- 
national Peace 

Pennsylvania Bar Association 

National 
Women 


Council of Jewish 


National Education Association 


Impressive Nature of the Testimony 


All the witnesses who appeared were 
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enthusiastically in favor of the ac- 
ceptance, on the part of the United 
States, of the jurisdiction of the In- 
ternational Court of Justice with 
respect to legal disputes. As the Com- 
mittee said in its excellent report: 
“The general feeling seemed to be 
that such a step taken now by the 
United States would be a natural 
and logical sequel to our entry into 
the United Nations.” 

Not a single voice was raised in 
these public hearings against S. Res. 
196. It is indeed a very rare thing, 
in fact an almost “‘believe-it-or-not” 
phenomenon to have any major Sen- 
ate proposal run the gauntlet of a 
public hearing without at least some- 
one appearing in opposition to it. 


Objections Urged 
Against Action 
Following the public hearings, the 
subcommittee reported its findings 
to the Senate Foreign Relations 
Committee on July 17 and July 24. 
It is no secret that there were those 
in the Senate, both on and off the 
Senate Foreign Relations Commit- 
tee, who did not favor bringing the 
Resolution before the Senate for 
debate and vote in the 79th Session 
of Congress. 

In addition to the stock argu- 
ment, which has been used in the 
Senate of the United States since 
1920 in opposition to acceptance of 
the compulsory jurisdiction of the 
World Court, that ‘Now is not the 
time to bind the United States to the 
obligatory jurisdiction of the Court”, 
some new objections were raised, 
both in Committee and in the cloak- 
rooms, to Senate action on the Reso- 
lution in the closing days of the 79th 
Congress. It was argued that pres- 
sing for action on the Resolution 
might stir up a bitter debate in the 
Senate on international affairs, which 
would prove embarrassing to the 
Secretary of State and his advisers, 
then seated at the _ international 
peace table in Paris. 

It was argued further that it 
would take at least two weeks to 
complete the debate on the Resolu- 
tion and that such a period of time 
would carry the Senate far beyond its 
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scheduled time for adjournment on 
August 3. It was also suggested that 
a considerable number of amend- 
ments would be offered to the Reso- 
lution, in the form of reservations, 
which in all probability would pass 
and which if passed would cut the 
heart out of the Resolution. 


Pleas for Delay in Voting 


Ihus the proponents of the Resolu- 
tion, on and off of the Foreign Rela- 
tions Committee, were urged to 
agree to let the Resoluuion go over 
for debate and vote until the con- 
vening of the 80th session of the 
Congress. But they relused to accept 
any proposal which sought to delay 
and postpone final action by the 
79th Congress. Lhe proponents of 
the resolution took the position that 
the attitude of the Senate on S. Res. 
196 was a very important operative 
tact in the field of international rela- 
tions, knowledge of which should be 
available to the representatives of all 
nations seated at the Paris Peace 
Conference. 

The author of the Resolution, in 
refusing to enter into any agreement 
{or postponing consideration, insisted 
that we could not hope to establish 
peaceful procedures and judicial 
processes for the settlement of legal 
disputes between and among the 
Nations by making speeches in favor 
of such objectives and at the same 
time throwing up parliamentary bar- 
ricades in the Senate to immediate 
action on S. Res. 196. He insisted 
that we could demonstrate to the 
other Nations of the world our 
determination to square our profess- 
ings with our practices on that sub- 
ject by the specific act of approving 


S. Res. 196. 


Threat of Emasculating Amendments 


The proponents of the Resolution 
also took the position that the time 
to meet any emasculating amend- 
ments to the Resolution had arrived 
because, as they put it: “The time 
has come to find out whether or not 


the United States Government, in- 
sofar as the Senate of the United 
States is concerned, is ready to live 
up to the moral obligation so clearly 





crystallized in the Resolution passed 
at the San Francisco Conference”, 
when that Conference recommended 
to the members of the United Na- 
tions “that as soon as possible they 
make declarations recognizing the 
obligatory jurisdiction of the Inter- 
national Court of Justice according 
to the provisions of Article 36 of the 
Statute.” 

Some day the dramatic story of 
the contest—most of it behind the 
scenes—which was waged in the Sen- 
ate of the United States from July 
17, 1946, to August 1, 1946, between 
those Senators who sought to prevent 
final action on the Resolution by the 
79th Congress and the proponents of 
the Resolution, can be told. Suffice 
for this writing it is of interest only 
to point out that the controversy 
developed its features of parliamen- 
tary tactics as well as its differences 
between and among Senators over 
the merits of the substance of the 
Resolution. 


Unanimous Report to the Senate 


On July 24, following a full discus- 
sion of the findings of the subcom- 
mittee, the Senate Foreign Relations 
Committee, by unanimous consent of 
those in attendance at the meeting, 
voted to report the Resolution to the 
Senate for favorable action. On July 
25 the very able Chairman of the 
subcommittee, Senator Elbert D. 
Thomas, of Utah, submitted the 
Committee’s excellent printed report 
to the Senate. 

Great credit is due Senator 
Thomas for the leadership and 
statesmanship which he displayed in 
carrying the Resolution over many 
parliamentary obstacles that were 
placed in his way, before he was 
finally able to file the Committee’s 
report with the Senate on July 25. 


Time Element Becomes Serious 
However, that date was a very Jate 
date in the session of the 79th Con- 
gress, because it was the general un- 
derstanding within the Senate that 
the 79th Congress would adjourn on 
Friday, August 2. Many other pieces 
of major legislation had priority 
status on the Majority Leader’s 






























ssed 
ce”, 
ded 
Na- 
they 

the 
\ter- 
ling 

the 


the 
Sen- 
July 
een 
vent 
the 
s of 
ffice 
only 
ersy 
1en- 
nces 
ver 
the 


1ate 


cus- 
om- 
ions 
it of 
ing, 
the 
july 
the 


the 
port 


ator 
and 
1 in 
any 
vere 
was 
ree’s 


25. 
ious 


Jate 
:0n- 
un- 
that 
1 on 


eces 
rity 
ler’s 




















Calendar. It was generally agreed, 
even among the proponents of S. 
Res. 196, that the chances were very 
slim indeed that the Resolution 
would be brought into a parliamen- 
tary position so that it could become 
the pending business of the Senate 
before adjournment on August 2. 

It was at this point in the history 
of the Resolution that many leaders 
in this Nation, outside of the Sen- 
ate, including representatives of the 
organizations such as the American 
Bar Association, who had appeared 
at the public hearings in support of 
the Resolution, went into action. In 
keeping with all the proprieties, they 
made known to their elected of- 
ficials in the Senate their views as to 
the importance of S. Res. 196 to the 
foreign relations policies of the 
United States Government. 


Issue as to Action Is Joined 


With such support behind him, the 
author of the Resolution on August 
1 took advantage of the parliamen- 
tary situation which devel- 
oped in the Senate and moved: 
“That the Senate proceed with 
the immediate consideration | 
of S. Res. 196.” Once the mo- 
tion was made and it was de- 
clared by the President pro 
tem of the Senate to be in or- | 
der, the issue was clearly 
drawn as to whether or not the 
Senate would adopt the Reso- 
lution, would lay it on the | 
table, would defeat it, or | 
would let it fail for want of 

a quorum. 

All attempts—and there 
were many—to secure a with- 
drawal of the motion failed, | 
and on August 2 the debate | 
commenced in dead earnest. 
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are essentially within the domestic 
jurisdiction of the United States”. 

Mr. Connally, the distinguished 
senior Senator from ‘Texas and 
Chairman of the Foreign Relations 
Committee of the Senate, proposed 
to add to that limitation the follow- 
ing words: “as determined by the 
United States”. A thorough debate 
on the amendment was held, with 
the result that the Connally Amend- 
ment was finally adopted, by a vote 
of 51 to 12. 


Misapprehensions as to 
This Amendment 


Unfortunately a great deal of misin- 
formation has been published in the 
press of the country as to the effects 
and significance of the Connally 
Amendment. In many stories it has 
been represented that the Connally 
amendment vitiates the entire Reso- 
lution and destroys any effective 
jurisdiction of the World Court over 
disputes involving the United States. 
It is said by such critics that all the 


UNITED STATES SENATE 
September 12, 1946 


Mr. Willis Smith, President 
American Bar Association 
Security Bank Building 
Raleigh, N. C. 


Dear Mr. Smith: 


As the author of Senate Resolution 196 providing 
for the acceptance of the compulsory jurisdiction 
of the World Court by the United States, I want to 

thank you most sincerely for the assistance which 
I received from you and the other members of the 
American Bar Association, as well as the officials 
of the American Bar Association Journal. The 
assistance extended by you and your organization 
to me during the period July 1945 to July 1946 
when I pressed for action in the Senate of the United 
States on the resolution, was very much appreciated. 

I am convinced that without this support, my 
fight for adoption of the Resolution would have 
failed in the Senate. I think there is no doubt about 
the fact that the articles and editorials which ap- 
peared in the American Bar Association Journal in 


support of my resolution and which I used exten- 


The Connally 
Amendment Is Offered 


The first amendment to the | 
Resolution which was _pro- 
posed was the so-called Con- | 
nally Amendment. One of the | 
provisions of S. Res. 196 was 

“That such declaration should 

not apply to... b. disputes | 
with regard to matters which 


| sively in my speeches and debates on the floor, in- 
| fluenced a great many Senators to give active 
support to my resolution. 
I am sorry that I am not going to be able to 
attend the meeting of the American Bar Association 
| this year, because I would like to thank the Asso- 
| ciation personally for the great contribution that 
the Association made in helping secure the passage 
of my World Court Resolution. However, I shall 
be in Europe at the time the Convention meets. 
With kindest personal regards, 


Sincerely, 


WAYNE MORSE 





United States has to do in any case, 
even though the issue involved is 
one of international law, is to but 
declare it to be a domestic issue and 
thereby deprive the World Court of 
any jurisdiction over the case. 
Such an interpretation of the 
Connally Amendment is both un- 
realistic, from the standpoint of the 
practicalities of the situation, and 
unsound as a matter of interpreta- 
tion of The United Nations Charter. 


Analysis of Provisions of the Charter 


It should be remembered that Article 
2, Section 7, of the Charter deprives 
The United Nations of any jurisdic- 
tion to intervene in matters which 
are essentially within the jurisdiction 
of any state. Thus the Section reads: 


Nothing contained in the present 
Charter shall authorize The United 
Nations to intervene in matters which 
are essentially within the domestic 
jurisdiction of any state or shall re- 
quire the Members to submit such 
matters to settlement under the pre- 
sent Charter; but this principle shall 

not prejudice the application 
of enforcement measures un- 

der Chapter VII. 

It should also be noted that 
Article 94 of the Charter reads: 

1. Each Member of the 
United Nations undertakes to 
comply with the decision of 
the International Court of Jus- 
tice in any case to which it is 
a party. 

2. If any party to a case 
fails to perform the obligations 
incumbent upon it under a 
judgment rendered by the 
Court, the other party may 
have recourse to the Security 

| Council, which may, if it deems 
necessary, make recommenda- 
tions or decide upon measures 
to be taken to give effect to 
the judgment. 





| 

| Significance of 
Article 94 of the Charter 
| Thus, as was pointed out in 
the debate on the Connally 
Amendment by several Sena- 
tors, including that very able 
international lawyer who is 
now the representative of the 
United States on the Security 
Council, Mr. Warren Austin, 
the Senator from Vermont, 
(Continued on page 812) 
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Labor law. .incidental report on use- 
fulness of fact-finding boards. .sep- 
aration of functions deprecated. 


® The Fact 
pointed by order of the Secretary 


of Labor, dated August 7, 1946, in 


the dispute between The Milwaukee 


Finding Board ap- 


Gas Light Company and Local 18, 
United Gas, Coke and Chemical 
(CIO), trans 
mitted to the Secretary, under date 


workers of America 
of September 14, 1946, a report of 
a settlement reached by the parties 
in the course of the Board's proceed- 
ings. The report is notable for its 
observations on the functioning of 
the fact-finding process in labor dis- 
putes. It is stated that the procedure 
of fact finding and recommendations 
by a properly qualified governmental 
board, in the opinion of the writers 
of the report, holds much promise 
of filling the long-felt want of a 
process for arriving at, as distin- 
guished from interpreting, collective 
bargaining agreements. A plea is 
made, however, for the abandon- 
ment of the practice of having the 
facts found by one board and the 
recommendation made by another. 
In the instant case the parties had 
agreed upon such dual procedure 
but, during the course of the pro- 
ceedings, had changed it so that this 
one board was given both functions. 


Office of Economic Stabilization. . 
Supplementary Wage and Salary Reg- 
ulations. .CFR, Tit. 32, Chap. XVIII, 
Part 4001, Sec. 205..new section 
permits increase of government wages 
to prevailing rate without approval by 
Wage Stabilization Board. 


® On September 12, 1946, Stabiliza- 
tion Director John R. Steelman 
added to the Supplementary Wage 
and Salary Regulations of the Office 
(CFR, 


of Economic Stabilization 
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Pit. 32, Chap. XVIII, Part 4001) 
Section 205 permitting government 
agencies to pay wages comparable 
to those paid for comparable serv- 
ices by other operators in the same 
industry provided the government 
operations constitute less than half 
the total operations of the industry 
and the part of the remaining oper- 
ations which is paying the compar- 
able wages is substantial. Provisions 
of the regulations inconsistent with 
the making of wage increases other- 
wise permitted by the new section 
were expressly superseded. 

The immediate effect of the 
amendment was to permit the settle- 
ment of a strike of maritime workers 
by the payment of a wage scale highe1 
than that approved by the Wage 
Stabilization Board. Both the Mar1- 
time Commission and the private 
operators had agreed to this higher 
wage scale and, since the private op- 
erators were willing to absorb the in- 
crease, approval by the Board would 
have been unnecessary if employment 
by the Maritime Commission had 
not also been involved. The amend- 
ment eliminated the necessity for 
Board approval of the increase in 
wages paid by the Maritime Com- 


mission. 


War Mobilization and Reconversion 
Act. .provision against making pro- 
duction dependent upon ‘‘functioning”’ 
at a given time forbids use of “‘his- 
torical basis’’ in allocation of grain 
to distillers. 


® On September 23, 1946, Schwein- 
haut, J., of the District of Colum- 
bia District 
of Publicker Industries, Inc., Vv. 
Anderson, Secretary of Agriculture, 


Court, in the case 


temporarily enjoined the Secretary 
from using the “historical basis” for 
the allocation of grain to distillers. 
He held that its application to plain- 


tiff would cause injury since plain- 
tiff’s quota would have been much 
greater had it been ignored. He 
further found that such application 
would be violative of § 203(b) of 
the War Mobilization and Reconver- 
sion Act (50 U.S.C. 1658-1660) pro- 
viding that production for non-war 
use shall not be made dependent 
upon “the functioning of a concern 
in a given field of activity at a given 


time’”’. 


Federal Register. . Administrative Pro- 
cedure Act..material submitted by 
agencies pursuant to Act published 
on September 11, 1946, in 955-page 
supplement. 


=" The Federal Register, on Septem- 
ber 11, 1946, published the organ- 
izational and procedural material 
submitted pursuant to Section 3 (a) 
(1) and (2) of the Administrative 
Procedure Act (Pub. Law 404, 79th 
Cong.; 60 Stat. 238). The material 
is presented by Departments in the 
order of their establishment, fol- 
lowed by independent agencies in 
alphabetical order. It is doubtful 
whether anyone visualized in ad- 
vance the extent of the information 
and regulations that would thus be 
made available. It is published in 
a Part II of the Register for that 
date and comprised in four sections 
totaling 955 pages. The publication 
closes with an index subdivided 
under the names of the 159 agencies 
concerned and a table of the vari- 
ous sections of the CFR affected. 


Interstate commerce. .validity of state 
statute requiring separate railroad 
cars for white and colored interstate 
passengers. .police officer as agent 
of railroad in ejecting passenger. 


#" On September 23, 1946, in the 
case of Matthews v. Southern Rail- 














_ 










ain- 
uch 
He 
ion 

of 
ver- 
oT O- 
war 
lent 
ern 
ven 


Pro- 

by 
hed 
age 


em- 
ran- 
rial 
(a) 
tive 
Oth 
rial 
the 
fol- 

in 
tful 
ad- 
ion 
, be 
| in 
that 
ions 
‘ion 
ded 
cies 
ari- 


tate 
oad 
tate 
jent 


the 
ail- 














way, the District of Columbia Court 
of Appeals, in an opinion by Pretty- 
man, J., with Clark, J., dissenting as 
to the correctness of the charge, ap- 
plied to railroads the doctrine of 
Morgan v. Virginia, decided by the 
United States Supreme Court on 
June 3, 1946 (90 L. ed. Adv. Ops. 
982; 66 Sup. Ct. Rep. 1050; see 32 
\.B.A.J. 585) which had held that 
a State statute requiring bus line 
operators to furnish separate accom- 


In our October issue was present- 
ed a graphic delineation of the 
Sections and their great part in 
the Association’s work, followed 
by an individual account of each 
Section’s specialty. Four Sections 
were omitted therefrom—Section of 
Patent, Trade-Mark and Copyright 
Law, the Section of Taxation, Sec- 
tion of Municipal Law and _ the 
Section of Judicial Administration. 
We publish below the accounts of 
the Section of Patent, Trade-Mark 
and Copyright Law and the Section 
of Taxation. Because of the failure 
of their officers to furnish the requi- 
site data, we are unable to publish 
in this issue the accounts of the Sec- 
tions of Judicial 
and of Municipal Law. 


Administration 


Section of Patent, Trade-Mark 
and Copyright Law 


This Section is one of the oldest in 
the Association and was the first to 
be created to deal with a special 
branch of the law. It was founded in 
August of 1894, and so is in its fifty- 
third year of service to the Patent 


Bar, the legal profession as a whole, 
and the public. 

Nineteen standing and _ special 
committees of the Section this year 
have considered and acted on many 


modations to white and colored pas- 
sengers was invalid as to interstate 
passengers. Plaintiffs in the instant 
case had sought damages for their 
ejection from a train by a_ police 
officer when they refused to move 
into a different car from the one in 
which they had reserved seats. A 
verdict had been returned for the 
railroad. The Court of Appeals re- 
versed the judgment for the rail- 
road on the ground that the court 





Know Your Sections 





had erred in instructing the jury 
that, if it found that the police 
officer was not acting as agent of 
the railroad, the verdict must be 
for the railroad. It was pointed out 
that, even in the absence of an 
agency relationship with the police 
officer, the railroad’s employees 
might have acted in such a way as 
to render it liable for breach of the 
contract of carriage or as a joint tort 
feasor with the police officer. 


Know Your Sections: 


subjects. Their recommendations as 
contained in their annual reports 
provided a full agenda for the 1946 
meeting of the Section. They are 
now being distributed to Section 
membership. In addition to these re- 
ports, the Section publishes and dis- 
tributes each year a summary of its 
proceedings. 

The Section has been active dur- 
ing the past decade in connection 
with the many proposals for changes 
in the Patent System. A large num- 
ber of bills introduced in the Con- 
eress have been considered, in rela- 
tion to patents, trade-marks, and 
copyrights. The carefully prepared 
reports on these bills, by one or more 
committees having nation-wide rep- 
resentation, have ,been submitted to 
meetings of the Section and _ thor- 
oughly discussed and voted upon. 
Matters of major importance have 
been referred to and voted on by the 
entire Section membership. 

A large and representative por- 
tion of its nearly 1200 members en- 
gage in the Section’s activities. Over 
100 new members have been enrolled 
during this year. Open to all mem- 
bers of the Association, the yearly 
dues for Section membership are 
$2.00. 

Typical activities include consid- 
eration of matters relating to Patent 
Law Revision, Patent Office Affairs, 


A Si upplement 


Interference Practice, Trade-Marks, 
and Anti-Trust matters. Members 
of the Section who participate in its 
affairs keep up-to-date with current 
patent, trade-mark and copyright 
problems of individuals, industry, 
members of the Bar, Congress, and 
the Government. The 1946 meeting 
showed a resumption of normal at- 
tendance as well as increased interest. 

The Section hailed with satisfac- 
tion the recent passage of the Lan- 
ham Trade-Mark Bill, signed by 
President Truman and effective July 
5. The Association and the Section 
have consistently favored this bill. 
\lthough it was repeatedly passed by 
the House, it had never before gained 
approval in the Senate. It is be- 
lieved that the new Trade-Mark Act 
(Public Law No. 489—79th Congress) 
trade-mark rights 
and be of benefit to individuals, bus- 


will strengthen 


iness, and the general public. 


Report of the Section 
of Taxation 


The Section of Taxation is in a posi- 
tion to report on several projects 
which should be of interest to most 
members of the Bar. 

In 1943, the Section, under the 
direction of the Board of Governors 
of the Association, instituted a pro- 
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gram of lecture courses on the Fun- 
damentals of Federal ‘Taxation. 
These have been conducted by the 
Practising Law Institute under the 
auspices of the Section and of the 
Association, and of many local bar 
associations, law schools and com- 
mittees of lawyers in many of the 
cities of the country. The program 
met with a very successful response. 
The courses have been repeated in 
many cities and the program of ed- 
ucation in this field continues. Dur- 
ing the past year the instruction 
pamphlets for an advanced course in 
Current Problems in Federal Tax- 
ation have been completed and lec- 
ture courses given in several cities. 
The experience gained has been used 
in the refresher courses which are 
now being held for returned veter- 
ans under the sponsorship of the As- 
sociation. 

Resolutions adopted at the last 
annual meeting, looking to an ad- 
ministration of the principal relief 
provisions of the Excess Profits ‘Tax 
Law (Section 722, Internal Revenue 
Code) in a spirit better calculated to 
accomplish the expressed purpose of 
Congress, were presented to the prop- 
er authorities and were backed by 
testimony of the Chairman of the 
Section and others at hearings before 
the Joint Congressional Committee 
on Internal Revenue Taxation. The 
formal presentation was followed by 
informal conferences, all of which led 
to the creation in the Bureau of In- 


{n these days when hotel accommo- 
dations have to be booked long in 
advance, the Board of Governors on 
September 8, decided the place and 
time for the 1947 Annual Meeting. 

It will be held in Cleveland, 
Ohio, during the week of Septem- 
ber 22. 

The Association last met in 
Cleveland in 1938. It met there also 
in 1897 and 1918. The adequacy of 
hotel accommodations in Cleveland, 
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ternal Revenue of the new Excess 
Profits Tax Council. Ten of the fif- 
teen members of that Council were 
appointed from qualified lawyers, 
accountants and economists not then 
in the Bureau of Internal Revenue. 
The Council has been entrusted with 
full responsibility for the administra- 
tion of this important provision of 
the taxing statute. 

During the past year the Section 
approved drafts of uniform statutes 
in the fields of taxation of real prop- 
erty and of public utilities by the 
states and their political subdivisions. 
These model statutes have been re- 
ferred to the Commissioners on Uni- 
form State Laws for their consider- 
ation. This project represents the 
culmination of several years of effort 
on the part of the committee of the 
Section, during which several round- 
table discussions were held in con- 
nection with annual meetings of the 
Association. 

The membership of the Section is 
at an all-time high, approaching 
2,000. Its finances are in excellent 
shape. It has been possible, during 
the past year, to furnish the member- 
ship of the Section, in addition to the 
usual reports of the several commit- 
tees and résumés of the annual meet- 
ing, with a detailed outline of the 
testimony given at the hearings re- 
ferred to above with respect to the 
administration of Section 722 of the 
Internal Revenue Code, and copies 
of the testimony given by the Com- 





missioner of Internal Revenue in re- 
ply, in which the new plan for the 
creation of the Excess Profits Tax 
Council was outlined. 

The several committees of the 
Section in the field of federal, state 
and local taxation continue to con- 
sider those matters which appear to 
be of greatest importance in our field. 
The Special Committee on Federal 
Judicial and Administrative Pro- 
cedure has produced two exhaustive 
and informative reports, one pub- 
lished in the Advance Program of the 
Section for last year, and the other 
in the Program for the current year. 
The latter report will be one of the 
matters which will come up for con- 
sideration at the annual meeting in 
October. 

The Committee on Coordination 
of Federal, State and Local Taxes, 
under the leadership of Commission- 
er Long of Massachusetts, is presently 
considering a lengthy and thorough 
draft of a report in its field, which is 
still in tentative form. It is doubtful 
that this report will be sufficiently 
complete for consideration at the an- 
nual meeting in 1946, but certainly 
will present one of the highlights of 
the annual meeting in 1947. 

Space does not permit a detailed 
report on the activities of the other 
committees, but some idea of the 
breadth of the program may be ob- 
tained from a study of the Advance 
Program of the Section, in which the 
committee reports are printed. 


1947 Meeting of the Association 


the spirit and hospitality of the law- 
yers and people of the City and 
State, the convenience of the Munici- 
pal Auditorium and the accessibility 
of the Ohio city by train, plane and 
motor, made it an advisable selection 
for 1947. 

With the 1945 Annual Meeting 
held in mid-December and the 1946 


meeting scheduled for the end of Oc- 
tober, it was deemed practicable to 
move the 1947 meeting forward a 


month to late September, without 
disturbing the normal balance of an 
Association year. By 1947, it is antici- 
pated that the Association can re- 
turn to a normal meeting-date, in 
July, August or early September. 

To undertake to travel to the 
West Coast for the 1947 meeting was 
deemed impracticable. That project 
was regretfully deferred until 1948 
or until hotel and travel conditions 
have become favorable. 
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lo the Editors: 

First and foremost, let me congrat- 
ulate the JOURNAL .... I read the 
last issue through with the greatest 
interest. It was replete with valuable 
matter and can compare favorably 
with any journal in our land. I am 
sure that you can do most valuable 
work, not only for our Bar but for 
our country in editing this publica- 
tion which must grow ever more in- 
fluential and which can confer upon 
the Bar a solidarity which it has not 
had in many years past. 

I read with interest your editorial 
“Defense Against Leviathan”, and it 
seems to me that it would certainly 
be wise to reprint Mr. Palmer’s very 
able article. I think he has stated 
very cogently and lucidly the main 
danger of our legal and social insti- 
tutions of today. For this reason I 
think Mr. Palmer’s article is deserv- 
ing of the widest circulation. 

You are quite right: Lawyers de- 
sire leadership and the Association 
is now in a position to furnish it. 
With the chaos existing throughout 
the world today, especially in our 
own country, and with the great 
threat to our fundamental institu- 
tions, the lawyers must, if our system 
is to survive, furnish leadership and 
evince a solidarity which they have 
not sufficiently manifested in the 
past. + 


FREDERIC R. COUDERT 


New York, New York 


To the Editors: 
Your editorial in the August issue, 
in which you discuss Ben W. Pal- 
mer’s article in your June issue, is a 
source of real pleasure to me, and I 
trust will strike a responsive chord 
in the minds of many of our mem- 
bers. 

Ben W. Palmer is doing a great 
service, not only to the Bar, but to 


the entire body politic, in his force- 
ful references to the basic ideas of 
moral right and wrong, which our 
courts have suffered to disappear in 
the welter of decisions directed by 
them to the protection of property 
rights, so called. The JOURNAL is to 
be congratulated on the publicity 
given to this article. 

If there is no sanction beyond the 
mositive civil law for men’s actions 
or omissions, our system of law might 
well be called perfect. If it leads to 
totalitarianism, or statism, we have 
no reason for criticism. If, however, 
there is a sanction beyond the posi- 
tive law, there is an obligation on 
the Bar to acknowledge that fact and 
to assist in bringing into the civil 
law recognition of the principles of 
the natural law, and of their ap- 
plication to the everyday affairs of 
life, business, and government. 

We have built up a necessary 
precedents 
from which we seek to solve the prob- 
lems of mankind. That precedents 
are necessary no one can gainsay. 


storehouse of judicial 


However, an examination into the 
historical background of some of 
the precedents on which the success 
of modern business has arisen, wn- 
der the law, might make us the least 
bit suspicious of their validity, and 
doubtful of their ultimate benefit 
to humanity. “A corrupt tree can- 
not bring forth good fruit”. Age 
may dignify a principle with au- 
thority, but if corrupt in its incep- 
tion, the corruption remains until 
the principle is eradicated. 

If Mr. Palmer’s article can be 
given a wider circulation than would 
ordinarily be had through the Jour- 
NAL, you will be doing a great public 
service by making reprints available. 
I have already procured extra copies 
of your June issue, but I will be 
pleased to order at least fifty copies 
of the reprint for circulation among 
friends and acquaintances. 


In your November, 1945, issue, 
you published an article by Mr. 
Palmer entitled “Hobbes, Holmes 
and Hitler.” To my mind, this study 
of the tendency of materialistic phi- 
losophy to absolutism should be in 
the hands of every lawyer, and es- 
pecially in the hands of every reader, 
who is so fortunate as to have 
the “Defense Against Leviathan” 
brought to his attention. May I sug- 
gest that reprints of both articles be 
made? A good project should never 
be left half finished. 


WILLIAM J. Goop 


Boston, Massachusetts 


To the Editors: 


“The Historian and the Lawyer”, in 
the September JOURNAL, is a superb 
piece of work; and may I take the 
liberty to suggest that from now on 
Mr. Paimer should not spend too 
much time with “the wrangling 
(Black- 
stone) but instead go on with his 
reading and writing and his histori- 


courts and stubborn law” 


cal activities? 
WaAyNneE C. WILLIAMS 


Denver, Colorado 


To the Editors: 

I have been very interested indeed 
in the articles which have appeared 
in the AMERICAN Bar ASSOCIATION 
JOURNAL written by Ben W. Palmer 
of Minneapolis. I think that they 
are very scholarly and very fine and 
it would be an excellent idea to have 
reprints made by the Association. 


Mack V. TRAYNOR 
Devil’s Lake, North Dakota 


To the Editors: 

I was much impressed by the article 
by Ben W. Palmer, and I regard it 
as sO important a matter that re- 
prints would be desirable, if the 
means and facilities of the Associa- 
tion permit. 


IRA JEWEL WILLIAMS 


Philadelphia, Pennsylvania 
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To the Editors: 

That men should turn again for 
refuge to the dogmas of natural law, 
a trend indicated by your an- 
nounced favorable reception of Ben 
Palmer’s article (32 A.B.A.J. 328) 
offers regrettable evidence of man’s 
inability to live what Santayana has 
happily termed the life of complete 
disillusion. 

We are asked to accept the theory 
that man, as a rational being (a 
phrase, not defined), possessed of 
reason (a term, not defined) is en- 
abled through its exercise to dis- 
cover self-evident, eternal, universal, 
changeless principles upon which 
our law, if it be law at all, is to be 
modelled. Only such an acceptance, 
we are told in effect, can save us from 
Leviathan, i.e., the totalitarian state. 
At the same time, philosophies and 
philosophies of law which look to ex- 
perience as a guide to future en- 
deavor and a criterion of past action 
are deprecated. 

To probe fully the validity of the 
natural law which Mr. 
Palmer seeks to bless would involve, 
first, a definition of what he has in 
mind when he writes of “reason.” 
But be it reason, or really instinct, 
that he exploits, he sets forth his 
with the undefined 


theory 


closed system 
faculty left to operate in a vacuum. 

Now, I submit, the absolute a 
priori cannot exist: Every thought of 
man is based consciously or subcon- 
sciously, directly or vicariously upon 
experience. Alas, however, man must 
still cling to the fascinating but un- 
verifiable—in this instance, so-called 
natural law—to his felt truths, his 
But the application of 
caution is in order lest these sup- 


absolutes. 


posed truths be in reality a series of 
multiple Santa Clauses. 

As to natural law (assuming its 
existence) as a bulwark against 
totalitarianism, this can be so only 
if natural law is entirely self-evident 
and antagonistic to Leviathan, for 
if there be any doubts as to its pre- 
cepts, these doubts must be recon- 
ciled and overcome by an authori- 
tative interpretation and the cre- 
ation of supposedly competent au- 
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thority immediately involves the 
necessity of another restraint (apart 
from natural law) to dam this au- 
thority within limits. Compare the 
attributes of the natural-law systems 
of Locke and Hobbes; e.g., as evi- 
dence of whether or not these pre- 
cepts are indeed self-evident. 

The name of the great Pound is 
utilized to give support by innuendo 
to the natural law theory. Yet a pe- 
rusal of his prolific works will indi- 
cate that he has never accepted the 
orthodox natural law theory, has, in 
fact, pointed out the sterility to 
which it can and has led. Pound 
himself is the leading exponent, if 
not indeed the founder in this coun- 
try, of the sociological school of juris- 
prudence most of whose tenets are 
flatly repudiated by his brethren of 
the natural-law bent. 


IRVING JACOBSON 


Fort Lewis, Washington 


To the Editors: 


My attention was attracted to the 
editorial in the current AMERICAN 
Bar ASSOCIATION JOURNAL, page 478, 
wherein you requested the reaction 
of the readers of the JouRNAL in re- 
spect to Mr. Ben Palmer’s article, 
“Defense Against Leviathan”. 

The undersigned has been an ar- 
dent admirer of the craftsmanship 
of Mr. Palmer as displayed in the 
monographs published in your val- 
uable periodical. I thought that his 
article on “Hobbes, Holmes and 
Hitler” and “Lord Coke” merited 
the applause of the whole Bar. You 
will therefore please accept the rec- 
ommendation of one reader to pro- 
vide for reprints of Mr. Palmer's 
article. 


Harry B. Berry 


San Antonio, Texas 


To the Editors: 


In response to your editorial concern- 
ing “Defense Against Leviathan” by 
Ben W. Palmer, will say that I 
would like to have twenty-five copies 
of this article in the event you pub- 
‘lish it in pamphlet form. 


My attention was first directed 
to Mr. Palmer in “Hobbes, Holmes 
and Hitler” (31 A.B.A.J. 569). I 
liked what he said so well that I 
clipped the article. His “Defense 
Against Leviathan” is also very fine. 
It is delightfully refreshing and good 
for the soul to know that at least a 
few men in this generation are in- 
terested in the under-currents, the 
heart of things, the fundamentals. 


F. E. WILvtiaAMs 


Judge of the Circuit Court, 
St. Louis, Missouri 


To the Editors: 


I have read with a great deal of in- 
terest the article by Ben W. Palmer 
entitled “Defense Against Levia- 
than” which appeared in a recent 
issue of the AMERICAN Bar AssocIA- 
TION JOURNAL. I urge that the Asso- 
ciation reprint this article for fur- 
ther distribution. I would be very 
much interested in having some ad- 
ditional copies of the article. 


RAYMOND N. CAVERLY 


New York, New York 


To the Editors: 


When Mr. Palmer’s article appeared 
in the JOURNAL I not only wrote to 
him congratulating him upon it, but 
asked if he could furnish me with 
ten additional copies, for which I 
would gladly forward him my check. 
In answer to the invitation in 
your editorial, therefore, I would be 
glad to subscribe for a reasonable 
number, at a noyinal cost, in the 
event a reprint is decided upon. 


EDWARD MCLAUGHLIN 


New York, New York 


To the Editors: 

Laying aside anything of my own 
of course, let me congratulate you 
on a magnificent number of the 
JOURNAL (for September). Many of 
my friends have spoken to me about 
the way in which you are revitaliz- 
ing and making it a vigorous organ 
of Association opinion. I was espe- 
cially pleased with the last number 
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hich I have just received, not only 
cause of its quality but the wide 
ope and variety of its contents. 
(his is to give the lawyers of Ameri- 
. the wider horizons and conscious- 
1ess of great problems and responsi- 
ilities which is essential if they are 
» assert the leadership which is 


ightfully theirs. 
BEN W. PALMER 


\linneapolis, Minnesota 


To the Editors: 

The passage of the Administra- 
tive Procedure Act may bring to the 
minds of many lawyers the question 
{ the origin or the basis for such an 
\ct. I always thought it was brought 
ibout by the constant demand of 
individuals and business men that 
the government “do something about 
it’, often referring to problems in 
business. 

What was often done and de- 
cided by a board of directors of a 
local trade association was passed 
on to the agencies under State and 
Federal Laws. 

When 
authority is needed in business, can 


discretion or executive 
the agencies do the job better than 
the directors of a trade association? 
\t least there is an appeal to the 
courts and judicial precedent is es- 
tablished. 

It seems to fit in the present ec- 
onomic pattern, and marks an era 
of different business to be handled 


by lawyers. 
AucGusT J. SPRINGMEIER 


St. Louis, Missouri 


To the Editors: 

I desire another copy of the article 
in the September JOURNAL entitled 
“The Historian and the Lawyer”, 
by Ben W. Palmer. 

I notice in the editorial in the 
\ugust issue that the article “De- 
fense Against Leviathan” in the June 
issue may be reprinted. I should like 
five copies of this article, also, in 


the event you reprint it. 





1 am deeply impressed not only 
by the thoughtfulness and beauty 
of statement in these two articles, 
but also by the breadth of research 


and reference. 
ABRAHAM LOWENHAUPT 


St. Louis, Missouri, 


To the Editors: 

The story which Squire Ransom has 
written about D. T. Watson in the 
September issue of the JOURNAL is ol 
excellent quality, having set as its 
mark the minds of young men re- 
turning from the war and reestab- 
lishing themselves in law offices or 
law schools. 

In my opinion, the object of his 
aim was perfectly centered, as will 
be perceived by all who see it, in 
Powell v. Pennsylvania. Mr. Ransom 
shows that the late Mr. Watson had 
a truly great legal mind, and I think 
it to be one of the most interesting 
short biographies that I have ever 
read. 

The words “Never forget that it 
is individual cases of violated Con- 
stitutional rights which make the ag- 
gregate of successful usurpation of 
power,” are equal to any of the his- 


toric utterances down to date. 


Joun G. MARSHALL 


Auburn, Maine 


To the Editors: 
May I say a word in the Palmer- 
Briggs controversy? 

They are mostly talking about 
different things. Law, of course, is 
the demand of a sovereign and force 
puts it into effect. But for Briggs to 
belittle the Declaration of Independ- 
ence—to talk about majorities—and 
to forget our constitutional safe- 
guards, is too much to take. 

Law itself has many sources, and 
the ideal of Justice, like other ideals, 
is at least one of the sources of that 
force about which Briggs writes— 
and so, too, is Natural Law. Holmes 


was not a legal philosopher but a 
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legal historian. He was an intellec- 
tual nihilist and, therefore, not fitted 
to develop a legal philosophy. 

Without ideals and their influ- 
ence on the development of law, we 
would certainly be on the way back 
to what would amount to “jungle 
law”. 

WALTER H. Buck 


Baltimore, Maryland 


To the Editors: 
Curious enough I was about to write 
you a letter of commendation on the 
JourRNAL when I encountered your 
editorial request for comment. 

As a 


standing and also a member of the 


member of several years 
Insurance Section and the Section of 
International Law, I wish to thank 
you for the aliveness of the JOURNAL. 

In your work in wholehearted 
support of UNO, which interests me 
peculiarly, I believe the JouRNAL to 
be the most influential of all the 
publications and organizations, both 
through its content and number of 
minds reached 


With appreciation. 
R. C. NEUENDORFFER 


New York 


To the Editors: 

I have read everything published in 
the JOURNAL about the Nuremberg 
trials, and am grateful to the Jour- 
NAL for publishing something on 
both sides of this controversial ques- 
tion. I wish I could feel the confi- 
dence of the JouRNAL that the Tri- 
bunal will vender a verdict “as the 
just results of a fair, full trial and as 
But | 


had no intention of criticizing the 


well grounded in law’, etc. 


JOURNAL for its part in the discus- 
sion of this important international 
proceeding. I know of no journal, 
lay or professional, which has given 
the subject such fair consideration. 


SAMUEL A. HARPER 


Cocoa, Florida 
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Comments 


The sound of combat not far 
away led Frank W. Grinnell 
to bring out and burnish his 
lances, to carry them into the 
| midst of several controversies 
| on which the JOURNAL has been 
gladly publishing both sides. 
| The doughty historian of legal 
| scholarship delves into the | 
| records to give facts which some 
| of the contenders had _ over- 
| looked. His quotations from 
the Holmes-Pollock letters are 
| especially apt. On the great is- 
| “His 
| brother’. 


sues, spear knows no 





Disraeli, if I 
ber correctly, considered 


The elder remem- 
Dryden’s 
“rambling” prefaces the best in the 
language. The variety in “rambling” 
has its attractions, and without at- 
tempting to step into Dryden’s shoes, 
I submit the following random com- 
ments after reading the recent inter- 
esting articles in the JOURNAL by 
Mr. Palmer, on Lord Coke, Hobbes, 
Holmes and history, and the late 
Dean Kennedy’s polite rejoinder to 
Judge Frank’s caustic remarks about 
the judicial costume which the 
judge dignified (or degraded) by the 
phrase, “The Cult of the Robe”. I 
have also read Judge Frank’s article 
under the title referred to, in the 
Saturday Review of Literature for 
October 13, 1945. 

The Discussion About Robes 
First. as to robes: There seems to be 
a great deal of elaborate theorizing 
and language used about a simple 
matter, as well as some misunder- 
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on Four Recent Articles 


in the Journal 


by Frank W. Grinnell 


OF THE BOSTON BAR, STATE DELEGATE, MASSACHUSETTS 


standing of American legal history 
and Judge Holmes’ part in it. I have 
not the pleasure of Judge Frank’s ac- 
quaintance, except through _ his 
writings, which abound in exceed- 
ingly free and caustic language not 
always graced by the usual profes- 
sional restraints in expression. At 
what I 


all events, “nonsense” is 


would call his suggestion that a 
proper formal judicial costume dam- 
ages the intellectual operations of 
our judges. The late Dean Kennedy 
was more philosophical in his ex- 
tended comment, but appears to have 
arrived at a conclusion similar to 
mine. 

Now as to the legal history: 
Judge Frank in his book, Law and 
the Modern Mind, refers to Holmes 


as the ‘‘completely adult jurist’. 
In a much-quoted and very wise 
sentence during the prohibition éra, 
Judge Holmes said, “effervescent 
opinions, like the not yet forgotten 
champagnes, go flat quickest when 
exposed to the air”. In his article 
referred to, Judge Frank says: 
Robes and. . . court house verbi- 
age symbolize the notion that courts 
must “preserve the ancient ways, that 
the past is sacred, and change impious. 
I wonder whether this somewhat 
“effervescent” opinion was expressed 
with knowledge that robes were re- 
sumed by the Massachusetts Court, 
after more than one hundred years 
of their absence, when Holmes, “the 
completely adult jurist” was Chief 
Justice? Dean Kennedy says that 
Holmes “for fifty years wore judicial 


robes”. This is a mistake. He did 


not. He became a judge of the Su- 
preme Judicial Court of Massachu- 
setts in 1882, but he never wore a 





robe until after he became Chief 
Justice in 1899. Why? 

While there is some uncertainty 
as to the exact date, I think the Mas- 
sachusetts judges began to wear robes 
(elaborate ones) when Hutchinson 
became Chief Justice about 1751, 
and they wore them both before and 
after the Revolution, until 1792. 
Francis Dana was then Chief Justice 
of the Supreme Judicial Court. The 
story of what happened was told by 
his colleague, Honorable Increase 
Sumner, as reported by his son, 
William H. Sumner: 


The dress of the Judges before 
the Revolution, and which was con- 
tinued by them afterwards, was a 
black silk gown worn over a full black 
suit, white bands, and a silk bag for 
the hair. This was worn by the judges 
in civil causes, and criminal trials, 
excepting those for capital offences. 
In these they wore scarlet robes with 
black velvet collars, and cuffs to their 
large sleeves, and black velvet facings 
to their robes. The dignified appear- 
ance of the Judges, in either dress, 
made an impression upon the public 
mind of reverence for the authority of 
the law. The use of the robes was 
discontinued soon after the appoint- 
ment of Judge Dawes to the bench 
(1792). The Judge was a man of 
small stature, of a most amiable and 
excellent disposition, somewhat of a 
poet, but had a slight impediment in 
his speech which made him lisp. Dana, 
the Chief Justice, was also of small 
stature, but had a very impressive and 
authoritative manner. The Chief Jus- 
tice took umbrage at this appoint- 
ment, on account of what he con- 
sidered the undignified appearance 
and utterance of Judge Dawes, and 
alleged that it was not for his quali- 
fications, but by the influence of his 
father, who was a member of Gov. 
Hancock’s Council, that he was ap- 
pointed. Soon after Judge Dawes took 
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iis seat upon the bench, the Chief 
Justice came into Court without his 
robes, while the side Judges had theirs 
m. Upon their retiring to the lobby 
ifter the adjournment of the Court, 
Judge Sumner remonstrated with the 
Chief Justice against his undignified 
appearance without his robes, and 
said, “If you leave yours off, Chief Jus- 
tice, we shall ours also; but remember 
what I say, if people get accustomed 
to seeing the Judges in a common 
dress, without their robes, the Court 
will never be able to resume them.” 
The Chief Justice, with a remark of 
great asperity, persisted in his deter- 
mination, and from that period the 
robes, which gave such dignity to the 
bench, were laid aside. 

The Court sat without robes for 
iore than 100 years, until March 5, 
(901, when as a result of a petition 
rom leading members of the Bar 
vhen Holmes was Chief Justice, the 
present costume was adopted of a 
simple black silk robe. 

The late Albert E. Pillsbury, 
former Attorney General, whose 
caustic tongue probably prevented 
his being Governor of Massachusetts, 
was quoted as saying, when the robes 
were put on again: “It is desirable 
that the judges should at least have 
he appearance of learning.” 

We expect soldiers, police, court 
fficers, governors, pallbearers, con- 
ductors of trains and orchestras, and 
. good many other persons, male and 
female, on different occasions, to be 
suitably dressed. Why not a judge, 
even the occasional judge who may 
be a “stuffed shirt” (which most of 
our judges are not)? Some form of 
distinctive costume is as old as the 
human race. Why worry? I suggest 
also that a simple robe is more be- 
coming for the rest of us to look at, 
and no more “awe inspiring” to the 
public, than the dreadful “Prince 
Albert” frock coats of the late nine- 
teenth century. If any judge sitting 
alone thinks it in the interest of 
justice to take off his robe, there is 
nothing to prevent his following the 
example of Judge Mack (reported 
by Judge Frank) , or of Baron Martin 
of the English court of Exchequer 
in the middle of the Nineteenth 
century: 

On a summer circuit when the 
weather was very hot, Baron Martin 
not only took off his wig and robes, 
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but, finding the cushion of his chair 
too warm, ordered something cooler 
to put on it, and sat on a soap-box. 
(See A Generation of Judges, by 
their Reporter; page 94). 


Holmes, Pollock and ‘‘The Law of 
Nature" as a ‘Source of Law’’ 
Turning now to Mr. Palmer’s inten- 
sely interesting comments on what he 
finds in the legal philosophy of Judge 
Holmes—in these days of re-think- 
ing about everything, the views of 
Holmes call for re-thinking as much 
as those of anybody else, ancient or 
modern, from Socrates to Franklin 
D. Roosevelt, and we are fortunate 
in having so stimulating and imper- 
sonal a provocateur as Mr. Palmer. 

In all this discussion the distinc- 
tion between “law” and “the sources 
of law”, demonstrated by John C. 
Gray in his Nature and the Sources 
of Law, should be kept in mind. Mr. 
Palmer’s discussion relates to the 
background or sources, more specifi- 
cally what he considers the limited 
sources, recognized by Holmes in 
his “philosophy of law”, as disclosed 
by his writings. This distinction is 
apt to be overlooked when “natural 
law” or the “Law of Nature” as a 
source of reasoning is referred to. 
Lord Coke merited all that Mr. 
Palmer said about him in the 
JourRNAL for March, 1945; and Holds- 
worth said of Coke: 

What Shakespeare has been to 
literature, what Bacon has been to 
philosophy, what the translators of the 
authorized version of the Bible have 
been to religion, Coke has been to the 
public and private law of England. 
He was one of those great Elizabethans 
whose genius and enthusiasm enabled 
them, as Kipling has finely and truly 
said in his Elizabethan poem, 
“Lightly to build new world, or 

lightly loose 
Words that shall shake and shape 

all after time.” 

He established, or rather revived 
and made accessible, the “common 
law” as against the “divine right of 
Kings” represented by James I and 
Charles I, which, in was a 
controversial theory in the earlier 
conflict with the “divine” right of 
ecclesiastics: in temporal matters.! 


turn, 


Nevertheless, Coke’s legal imagina- 
tion, in what he told King James 






“the artificial reason” of the 
law, did not reach fully to the equit- 
able reasoning which some of the 
great judges like Hale and Mansfield 
considered as part of the “common 
law” in its broad sense. Fortunately 
for us, he lost his battle with the 
Chancellors. As Pollock points out, 
the equitable reasoning stemmed 
from the canon and civil “law of 
nature”; and after the work of More, 
Ellesmere, Bacon, Nottingham and 
Hardwicke, it entered the “common 
law” largely through Lord Mans- 
field as it entered international law 
through Grotius and Lord Stowell.” 

In this connection the apparent- 
ly wide divergence of views of Judge 
Holmes and Sir Frederick Pollock 
about “natural law” or “the law olf 


was 


nature” appears to have escaped the 
attention which it deserves. In con- 
nection with Mr. Palmer’s sugges- 
tions, readers of the JOURNAL may be 
interested in a few brief quotations 
in which Pollock seems to rise higher 
than Holmes in his conception of 
the sources of law. Mr. Palmer (on 
page 332 of the June JouRNAL) 
quotes from an article by Holmes 
(32 Harv. L. Rev. 40-44) on “Na- 


tural Law’, as follows: 


’ 

The jurists who believe in natural 
law seem to me to be in that naive 
state of mind that accepts what is 
familiar and accepted by them and 
their neighbors as something that 
must be accepted by all men every- 
where. 


In opening the article 


Holmes said: 


same 


It is not enough for the knight of 
romance that you agree that his lady 
is a very nice girl—if you do not admit 
that she is the best that God ever 
made or will make, you must fight. 
There is in all men a demand for 
superlative, so much so that the poor 
devil who has no other way of reach- 
ing it attains it by getting drunk. 
It seems to me that this demand is at 
the bottom of the philosopher's effort 
to prove that truth is absolute and of 
the jurist’s search for criteria of uni- 
versal validity which he collects under 
the head of natural law. 


These quotations 
teristic, can 


are. charac- 


and we sympathize 





1. Figgis, The Theory of the Divine 
Right of Kings, pages 175-6, 226-8, 255. 

2. See Holdsworth’s Some Makers of 
English Law. 
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deeply with “the poor devil’” who 
gets inebriated in his reach “for the 






























































superlative”; but this yearning “for 
the superlative of universal valid- 
ity”, which Holmes refers to, is a 
very different thing from the “Law 
of Nature” as a system of thinking, 
which he did not distinguish in his 
article, with the result that he raised 
serious questions in the mind of 
Pollock to whom it was sent. On 
October 18, 1918, Holmes wrote: 
Dear F. P. 


I hope in a few days to reciprocate 
for your verses by sending you a few 
remarks suggested by reading volume 
two of Geny, on something or other 
I forgot what, that leads him to give 
an account of the views of a lot of 
modern jurists on Natural Law, etc., 
in which Geny believes. I don’t and 
have taken the occasion to state a 
part of my creed. I wrote them as 
(sic) some years ago a little piece for 
the “Illinois Law Review” & Wigmore, 
currente calamo, in a kind of rage of 
writing one day, and Laski when | 
showed them to him impounded them 
for the Harvard Law Review, which 
I had not intended .. . 
On December 20, 1918, 


wrote: 


Pollock 


My dear Holmes: 

The Harvard Law Review is to 
hand with your remarks on Natural 
Law as set forth by Geny. Not know- 
ing what he says I cannot fully ap- 
preciate your criticism but if you mean 
to imply that no one can accept nat- 
ural law (—natural justice—reason as 
understood in the Common Law) 
without maintaining it as a body of 
rules known to be absolutely true, I 
do not agree. 

See my studies in Journal of Com- 
parative Legislation 1900, 1901, of 
which I think I sent you separate 
prints at the time. 

The Roman lawyers made no such 
assertions about ius gentium, which 
was simply general custom and for 
most purposes equivalent to ius natu- 
rale. As to the exceptional divergen- 
ces, see opening of the Jnstitutes. 

In the Middle Ages natural law 
was regarded as the senior branch of 
divine law and therefore had to be 
treated as infallible (but there was no 
infallible way of knowing what it 
waS). 

If you deny that any principles of 
conduct at all are common to and 
admitted by all men who cry to be 
have reasonably well, I don’t see how 
you can have any ethics or any ethical 
background for law. 
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On January 24, 


Apparently the ex-German Emper- 
or will have to be tried by a wholly 
new jurisdiction, if at all, and by some 
standard which all medieval and not a 
few modern doctors would refer to 
natural law. A committee of which | 
am a member is now hard at work try- 
ing to inform the conscience of the At- 
torney General at the request of the 
War Cabinet on this group of prob- 
lems (there are problems with regard 
to lesser folk also) . 
Yours ever, 
FY: 

1 Holmes-Pollock Letters, pages 270- 


( 
Our 
- 


49) 


1919, Holmes an- 


swered: 


Dear f.P. 

Your studies in Natural Law are 
not forthcoming on a rapid look 
around. I remember your writing on 
the subject but I couldn't recite on 
what you said, although of course | 
read whatever I know of yours. But 
I didn’t expect you to agree with me 
altogether. As to Ethics I have called 
them a body of imperfect social gen- 
eralizations expressed in terms of 
emotion. Of course I agree that there 
is such a body on which to a certain 
extent civilized men would agree— 
but how much less than would have 
been taken for granted fifty years 
ago, witness the Bolsheviki. John 
M. Zane walks into me in the Michr- 
gan Law Review and later in the 
Illinois Law Review and thinks I am 
hopelessly precluded from the place 
that otherwise I should occupy by 
accepting the old notion of a 
sovereign being superior to the law 
that he or it makes and by believing 
that judges make law. I suspect he 
means a different thing from what I 
do by law and that the fight is more 
about words than he thinks. But 
there is a real difference expressed 
by him in a tone of dogmatism upon 
which I should not venture, although 
I think I could smash him if he 
would say what he thought and not 
only what he didn’t believe. He does 
believe that Hobbes, Bentham, 
Austin, and every German jurist that 
ever was were asses. So he has taken 
rather a large contract. 

(2 Letters, page 3) 

Now let us turn to Pollock’s ac- 


count of “The Law of Nature” (re- 
ferred to in his letter to Holmes) 
and printed in Essays in the Law: 


The term “Law of Nature”, or 
natural law, has been in use in vari- 
ous applications ever since the time 
of the later Roman Republic. Their 
variety and apparent diversity have 










tended to obscure the central idea 
which underlies them all, that of an 
ultimate principle of fitness with 
regard to the nature of man as a 
rational and social being, which is, 
or ought to be, the justification of 
every form of positive law. Such a 
principle, under the name of reason, 
reasonableness, or sometimes natural 
justice, is fully recognized in our own 
system, but the difference of ter- 
minology has tended to conceal the 
real similarity from English lawyers 
during the last century or more. The 
neglect of mediaeval learning which 
followed the Renaissance and the 
Reformation has also caused us to 
forget that the Law of Nature has 
a perfectly continuous history down 
to the date of its greatest and most 
beneficent achievement-—one might 
almost say its apotheosis—in the foun- 
dation of the modern Law of Na- 
tions by Grotius. Much that has been 
written on this subject, even by 
eminent authors, assumes or sug- 
gests that Grotius revived for his own 
purposes an almost dormant con- 
ception of the Roman lawyers. In 
fact, the Law of Nature, as Grotius 
found it, was no mere speculative 
survival or rhetorical ornament. It 
was a quite living doctrine, with a 
definite and highly important place 
in the mediaeval theory of society. 
What is more, it never ceased to be 
essentially rationalist and progres- 
sive. Modern aberrations have led to 
a widespread belief that the Law of 
Nature is only a cloak for arbitrary 
dogmas or fancies. 

If Bentham had known what the 
Law of Nature was really like in 
the Middle Ages, he would have had 
to speak of it with more respect... . 

In the course of the seventeenth 
century the classical tradition of the 
Law of Nature was broken up after 
the Reformation controversies, with 
the result that in this country it has 
been forgotten or misunderstood ever 
since. Oblivion went so far that it 
was possible for Bentham and _ his 
followers to suppose quite honestly 
that the Law of Nature meant noth- 
ing but individual fancy... . 

Although the mediaeval mould of 
natural law was broken, the substance 
of its ideas passed into the common 
stock of European publicists through 
the new learning of the law of na- 
tions, and their influence was mani- 
fest in a rationalist movement which 
had many _ branches—rationalist be- 
cause the Law of Nature is essentially 
so. This last statement would have 
been a truism in the sixteenth cen- 
tury, and is still familiar on the Con- 
tinent; it may seem a paradox to 
some English readers nowadays, but 
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it remains true. Scotland, kept by 
political traditions in closer touch 
with Continental thought than Eng- 
land, had an important share in 
spreading the movement in these 
kingdoms. It was no accident that 
our two great rational law reforms of 
the second half of the eighteenth 
century were carried out by Lord 
Mansfield, a Scotsman by birth. 

First of these must be mentioned, 
though this is not the place for a full 
account, the definite adoption of the 
law merchant as part of the Common 
Law. 

Hardly less important was the in- 
troduction in Common Law _ proce- 
dure of a liberal and elastic remedy 
on causes of action quasi ex con- 
tractu. Blackstone, following Lord 
Mansfield’s creative example as a 
faithful expositor, said in so many 
words of this class of actions—those 
of which the count for “money had 
and received to the plaintiff's use’’ is 
the type—that they arise “from natural 
reason and the just construction of 
the law’. Thus the whole modern 
doctrine of what we now call quasi- 
contract rests on a bold and timely 
application, quite conscious and 
avowed, of principles derived from 
the Law of Nature. 

One of the most characteristic and 
important features of the modern 
Common Law is the manner in which 
we fix the measure of legal duties 
and responsibilities, where not other- 
wise specified, by reference to a 
reasonable man’s caution, foresight, 
or expectation. . . . The notions of a 
reasonable price and of reasonable 
time are familiar in our law of sale 
and mercantile law generally. Within 
the last century and a quarter, or 
thereabouts, the whole doctrine of 
negligence has been built up on the 
foundation of holding every lawful 
man answerable for at least the 
amount of prudence which might be 
expected of an average reasonable 
man in the circumstances. Now St. 
German pointed out as early as the 
sixteenth century that the words 
“reason” and “reasonable” denote 
for the common lawyer the _ ideas 
which the civilian or canonist puts 
under the head of: “Law of Nature’. 
Thus natural law may fairly claim, 
in principle though not by name, 
the reasonable man of English and 
American law and all his works, which 


are many. ... 

It is curious that there appears 
to have been no further correspond- 
ence between Holmes and Pollock 
in regard to the subject, but any 
who read the passages quoted may 
wish to read again Mr. Palmer’s 





article on “The Defense Against 
Leviathan” (32 A.B.A.J. 328). 

In connection with Mr. Gregory’s 
illuminating discussion of the back- 
ground of the Nuremberg Trials 
(in the September JOURNAL, 544) Pol- 
lock’s statement in his letter of 1918 
that “the 
would “have to be tried... 


Ex-German Emperor” 
if at all, 
by some standard which all medieval 

doctors would refer to natural 
law”, and that Pollock himself was 
consulted “to inform the conscience 
of the Attorney General” (Sir F. E. 
Smith, later Lord Chancellor Birken- 
head) on this very practical prob- 
lem, are pertinent to the discussion 
of ex post facto law. Reasonable 
sources of law have always existed 
in the minds of thinkers about 
justice, long before they have 
reached the point of judicial appli- 
cation. It was not for nothing that 
John Adams in his letters on gov- 
ernment to George Wythe and 
others in Virginia, North Carolina, 
and elsewhere, in 1776 (4 Adams’ 
Works, 200 and 204) quoted Mil- 
ton’s lines: 

I did but prompt the age to quit 

their clogs 
By the known rules of ancient 
liberty. 

It seems to me that Mr. Palmer 
may well ask the American bench and 
Bar to reconsider some of the views 
of Holmes and think out the ques- 
tion whether his conception of law 
is as broad and deep as many sup- 
posed it to be. Was Holmes or 
Pollock the deeper thinker? 

We have heard much abuse of 
laissez faire as applied to individ- 
uals. Great as Holmes was in many 
ways, his disciples seem to have 
introduced to us, or imposed on us, 
a laissez faire of centralized execu- 
tives, legislatures and administra- 
tors, which threatens the American 
purpose unless it is balanced and 
controlled by thought, since consti- 
tutional law seems to be temporarily, 
at least, pretty much in abeyance. 


“The Case System”’ 


I think Mr. Palmer is unduly dis- 
turbed about the “case system”, as 
Mr. Nossaman suggests in his letter 
in the September JOURNAL (32 
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A.B.A.J. 616). The lack of a “phi- 
losophy of law” which Mr. Palmer 
notices in lawyers is not, I submit, 
due to any particular system of 
teaching, but to common _ habits 
which long ante-dated Professor 
Langdell and his pioneer experi- 
ment in teaching men to think. My 
own experience as a student under 
the “case system” in the nineties 
was that it stimulated general think- 
ing. The real trouble is not at all 
confined to the legal profession—it 
is a common human distaste for the 
effort involved in general thought 
which may invoke possible change of 
habits. John C. Gray, in the pref- 
ace to his Nature and Sources of 
Law quoted Dicey’s remark that: 

Jurisprudence is a word which 
stinks in the nostrils of the practising 
barrister. 

and the late James C. Carter in his 
draft preface to Law, Its Origin and 
Function, referred to the ‘“under- 
estimate among the members of 
our profession of the importance of 
theoretical inquiries”. He regretted 
the common neglect both of judges 
and lawyers to “inquire”, whether 
“the law is the conscious command 
of a supreme authority, or an un- 
conscious growth in the life of 
human society”. 

Current conditions are constant- 
ly forcing the need of broader, 
deeper thinking on the legal profes- 
sion in performing its traditional 
functions in the modern world, if 
it is to rise to its responsibilities. 

About fifty years ago, the late 
William G. Sumner, one of the 
greatest and most provocative of 
teachers, told his students at Yale: 

The only Security is the constant 
practice of critical thinking. — 

I have no doubt, that, in your 
lifetime, you will see questions arise 
out of popular notions and faiths, 
which will call for critical thinking 
such as has never been required 
before, especially as to social rela- 
tions, political institutions, and eco- 
nomic interests. 

There is no limit to the 
interest which civilized nations have 
in each other’s economic and politi- 
cal wisdom, for they all bear the con- 
sequences of each other’s follies. 

Mr. Palmer’s articles are in this 
great tradition. 
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@ The principle of promoting a ju- 
dicial officer of tested experience, im- 
and 
temperament was 


partiality 


followed by Gov- 
ernor Walter E. 
Edge, of 
Jersey, on 


New 
Sep- 
tember 30, in ap- 
Su- 
preme Court Jus- 
tice A. DAYTON 
OLIPHANT to be 


pointing 





A. DAYTON OLIPHANT 


Chancellor of 
New Jersey, the State’s highest judi- 
cial office. The new Chancellor is 
expected to take the lead in bring- 
ing about the delayed revision of 
the Chancery rules, procedure, and 
costs, which the New Jersey State 
Bar Association has been urging for 
several years. 

In addition to his own twenty 
years of experience on the bench, 
the new Chancellor is the scion of an 
illustrious New Jersey lineage, with 
a long record of public service and 
judicial work. Born in Trenton 59 
October, he was 
graduated from Princeton and the 


years ago in 
University of Pennsylvania School 
of Law. His father, Henry D. 
Oliphant was for many years Clerk 
of the United States Supreme Court. 
His Uncle, William L. Dayton, was 
United States Senator, Ambassador 
to France, Attorney General of New 
Jersey, and member of the State 
Supreme Court. 

Young OLIPHANT (the “A” is for 
Alfred) worked as a newspaper re- 
porter in Trenton, obtained admis- 
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sion to the Bar of New Jersey in 
1911, and became a counsellor in 
1916. He served for several years in 
the New Jersey Assembly, was 
majority (Republican) leader, was 
prosecutor of Mercer County, and 
was appointed to the Circuit Court 
in 1927 by Governor Moore (Dem- 
ocrat). As a trial judge he was firm 
and courageous, kindly to young 
lawyers, agreeable as a judge before 
whom to try cases. Reappointed in 
1934 and 1941, he was elevated to 
the Supreme Court in 1945. His 
record in that tribunal led to his 
present designation. He became a 
member of the American Bar Asso- 
ciation in 1924. 

In announcing the appointment, 
Governor Edge said, in part: 

“I have always believed in, and 
generally followed during my public 
career, as well as in private business 
life, the policy of promotion when 
earned and deserved. I believe this 
policy to be most desirable in mak- 
ing judicial appointments if our 
Courts are to be kept free of politi- 
cal influence. 

“Before making my selection of 
a Chancellor and succeeding mem- 
bers of the judiciary, I consulted 
high judicial officers and outstand- 
ing members of the Bar, and I have 
given deep personal consideration 
to all the characteristics, collateral 
elements, ability and temperament 
that appear to me as providing the 
necessary background and_ experi- 
ence for judicial responsibility. 

“With the change in Chancellors 
I have made clear my definite desire 
for a complete readjustment of this 
tribunal’s policies both as to pro- 
cedure and personnel and the belief 
that 
eliminated in great part. 

“In naming Justice Oliphant 
with his twenty-five years’ experi- 
ence as a court officer, twenty of 
those years on the bench of our 
highest courts, I have his assurance 
these reforms will be speedily in- 


previous practices must be 


augurated., 

“Justice OLIPHANT has lived in 
a judicial atmosphere and in more 
or less cloistered surroundings, 
which I consider most important, in 





the administration of the State’s 
highest judicial office.” 
Members of the New Jersey 


State Bar Association have recog- 
nized that there has been a con- 
siderable complaint on the part of 
the public as to the cost of proceed- 
ings in Chancery, the delay in the 
disposition of Chancery matters, and 
a desire for a simplification and 
speeding up of procedure. That 
has not been done since the Chanc- 
ery Act of 1915, when a great many 
of the revisions of the orders in the 
Chancery division of the Supreme 
Court of Adjudicature of England 
were adopted. Much of the desire 
for a revision of the Court system in 
New Jersey to bring about a single 
Court in both Law and Equity 
jurisdiction was the result of criti- 
cism, lay and professional, of the 
Court of Chancery. On the other 
hand, many experienced lawyers 
remain of the that a 
separate Court of Chancery can do 
equity and justice promptly and 


opinion 


courageously, and more efficiently, 
than a single Court of both Law 
and Equity jurisdiction. At the 
present time, there is said to be 
actually no difficulty in transferring 
causes from either the Law or the 
Equity Courts to the other, but 
lawyers generally do not utilize the 
rules to that end. In any event, the 
new Chancellor has a considerable 
task ahead of him. 


@ A Texas lawyer who has already 
made a good impression in Wash- 
ington is Douc- 


LAS WEAR Mc- 
GREGOR, who 
came up to be 
Assistant Attor- 


ney General of 
the United States. 
He born in 
Springfield, Mis- 
souri, in 1902, 
graduated 
from the _ Bing- 
Military School in North 
Carolina, but of course took his law 


was 





was 


DOUGLAS W. 
McGREGOR 


ham 


degree at the University of Texas, 
where he knew a young man by the 
name of Tom C. Clark. 
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McGrecor began the practice 
f law in Houston in 1926, and was 
\ssistant United States Attorney 
luring 1927-34, and United States 
\ttorney from 1934 
months ago, when he resigned to re- 
enter practice in Houston. In 1935 
he became a member of the Ameri- 
His father is 
still in active practice in Austin, 


until a few 


can Bar Association. 


Texas. 

In Texas, DoucLas McGrREGor 
made an impression as a lawyer of 
ability and good judgment, coupled 
with courage and a sense of practi- 
cality. His friends had hoped and 
expected that he would be named 
to the federal bench, for which they 
believe he has the qualifications of 
experience and temperament. In 
Washington, he is back at his old 
job of sustaining the acts of govern- 
ment and 
brought by government, but under 
an Attorney General who says he 
does not want to sue unless the facts 
will “make it stick’. 


prosecuting the suits 


@ October brought to an end one 
“commuting”. For 
several months, 
this Colorado 
youth had been 


leaving Washing- 


young man’s 


ton on a Wednes- 
day night 
for New Haven, 
Connecticut, to 
get back to his 
studies in the 
Yale Law School; 
and then leaving 


train 





BYRON R. WHITE 


New Haven Sunday afternoon or 
night for the Nation’s Capital. Yale 
professors have done like that be- 
fore; but this youth was a law stu- 
dent, and was also law clerk for 
Chief Justice Vinson. Now his law 
studies are successfully ended, and 
he is “full-time” in Washington. 
Several years ago, we used to see 
him, afternoons and evenings, in the 
Sterling Law Library at Yale—very 
studious, indeed. He was pointed 


out—rather surreptitiously, because 
he did not like it—as the famous 
“Whizzer” White of football fame. 





We had seen him stir the enthusiasm 
of great crowds, at gridiron games; 
we had watched his deadly “dribble” 
and slick passing, on the basketball 
court in Madison Square Garden 
packed to the rafters. “All-Ameri- 
ca” he was in football; great in base- 
ball and track athletics, too, as well 
as basketball. Through it all he 
stuck to his studies and his books, 
and his wish to become a lawyer. He 
won a Phi Beta Kappa key and a 
Rhodes Scholarship to go to Eng- 
land. He was offered higher pay 
than a Chief Justice’s salary at that 
time, to play professional football. 
Britain’s war with Germany sus- 
pended the scholarship; “Whizzer” 
went to Yale. He had harvested 
sugar. beets and worked on railroad 
construction, to help pay his way. 

Then came his opportunity to 
serve his country. He was soon out 
in the Pacific, in Naval Intelligence, 
with Admiral Mittscher’s famed Task 
Force 58. He saw plenty. of action; 
then he went back to Law School. 
Soon he will be a member of the Bar. 
Meanwhile, he works for the Chief 
Justice. 

Born In Wellington, Colorado, 
twenty-nine years ago, this 195- 
pound combination of brains, bone, 
and muscle may be as “terrific” as a 
lawyer as he was in tossing touch- 
downs or “baskets”. He never was 
easy to stop. There is a lot of cheer- 
ing for him again. 


@ Members of the American Bar As- 
sociation do not seem to be faring 
badly in _ their 
contests for po- 
litical office this 


year. In South 
Carolina, Jf. 
STROM THUR- 
MOND, member 
of the  Associa- 
tion since 1935, 





won the nomina- 
tion for Governor 


J. STROM THURMOND 


in a run-off pri- 
mary in September by a large ma- 
jority, and will have been elected 
before this is read. 


THURMOND is a 44-year-old war 
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veteran, who makes his home in 
Edgefield, S. C. He served accept- 
ably as a State Circuit Judge, and ran 
for Governor on a platform which 
advocated changes in the State gov- 
ernment. Describing his victory as 
“a triumph for good government”, 
he added: “There is no question 
about it. There will be changes”. 


@ Columbia University’s Law School 
has established professorships bear- 
ing the names of 
two of its most 
distinguished a- 
Charles 
Hughes 


lumni, 
Evans 
and the late Har- 
lan Fiske Stone, 
whom 
Chief 
Justice of the 
United States, 
and has ap- 
pointed two outstanding teachers of 
law, to fill the new posts. 


each of 
served as 





HUGER W. JERVEY 


Professor Hucer W. JERVEY, a 
member of the Law Faculty at 
Columbia since 1924 afid Dean from 
1925 to 1928, assumes the Charles 
Evans Hughes Professorship of Law. 
He became a member of the Ameri- 
can Bar Association in 1925. The 
Harlan Fiske Stone Professorship of 
Constitutional Law will be filled by 
Professor Nort T. DOWLING, a mem- 
ber of the faculty since 1922, who has 
been a member of the American Bar 
Association since 1920. 

“It is most fitting that the names 
Evans Hughes and 
Harlan Fiske 
Stone, outstand- 
ing Americans 


of Charles 


and jurists, should 
be permanently 
identified with 
the Columbia 
Law School in 
which they were 
students and 





teachers and 


NOEL T. DOWLING 


upon which they 
reflected such great credit,” Dean 
Young B. Smith of the Law School 
declared. “It will be especially 
gratifying to the thousands of alumni 
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who were pupils of Dean Stone that 
one of the chairs will bear his name. 
It is also satisfying to know that the 
first incumbents of these chairs are 
men eminently qualified to inculcate 
in students the ideals and principles 
characteristic of the lives and work 
of the two Chief Justices.” 

Chief 
the degree of LL.B. from Columbia 
in 1884. He 
ship and from 1884 until 1887 taught 


Justice Hughes received 


won the Prize Fellow- 


law in the school. Later he taught 
law at Cornell. 

Chief 
graduation from the Columbia Law 


Justice Stone, after his 
School in 1898, taught there until 
1905. 1910 1923 he 


served as Dean of the School. 


From until 


@ Texas primaries of its majority 
party are traditionally “hot”, but the 
nomination is 
thus far equiv- 
alent to an elec- 
tion. As this issue 
will not come to 
the desks of its 
readers until after 
the polls close in 
the Lone — Star 





State, we chroni- 
cle here the signal 
BEAU- 


FORD JESTER, a member of our Asso- 


BEAUFORD H. JESTER 


success of 


ciation since 1922, in winning the 


Democratic nomination for Gov- 
ernor. 
He was born in 1893 in Cor- 


sicana, Texas, practised law there, 
and still lives there. In World Wan 
I, he was a Captain of Infantry, in 
the Ninetieth Division, in France. 
This interrupted his law education 
at the University of Texas, but he 
went back. He was twice elected a 
member of the State Railroad Com- 
mission, was a member of the Board 
of Regents of the University for 
seven years and its Chairman for 
two years. 

Texans liked so well his work, 
his character, and his stand against 
extreme and “new-fangled” ideas 
and innovations in their affairs, that 
they are making this lawyer their 


Governor. 


792 


American Bar Association Journal 








@ A North Carolina lawyer who has 
been appointed to have charge of the 
New York 
of the Federal Bu- 
reau of Investiga- 


office 


tion is EDWARD 
SCHEIDT, who for- 
merly was admin- 
istrative assistant 
to J. Edgar Hoo- 
ver, Director ol 
the FBI, and for 
athe past nine 


EDWARD SCHEIDT 


: meee Yeats has been in 
charge of the office of the FBI in 
Charlotte, North Carolina. 

He was born, however, in St. 
Paul, Minnesota, forty-eight years 
ago, and entered the FBI shortly af- 
ter he was graduated in 1931 from 
the Law School of the University of 
North 


ward E. Conroy, who has been given 


Carolina. He succeeds Ed- 
an indefinite leave of absence be- 
cause of the recurrence of an ail- 
ment contracted in Army service 
during World War I. 


@ For his services as Chief of the fore- 
most “under-cover” operations con- 
ducted in enemy 
and occupied 
countries’ in 
Europe by the 
OSS 
November of 
1942 and Octo- 
ber, 1945, ALLEN 
W. Duwuttes, of 
the New York 
Bar, has received 


between 





ALLEN W. DULLES 


from the Secre- 
tary of War the Medal of Merit. His 
skillful and at times perilous opera- 
tions have been described in more 
than a few magazines, notably the 
Saturday Evening Post. They af- 
fected many events in the War. 
The Presidential citation praised 
his “superior diplomacy and_ ef- 
ficiency”, and said that DuLLes had 
carried out his assignments “in ex- 
tremely hazardous conditions, and 
despite the constant observation of 
enemy agents”. 
He is a brother of John Foster 
Dulles, and with him a partner in 








the firm of Sullivan and Cromwell. 
Born in Watertown, New York, in 
1893, and educated at Princeton and 
in law at George Washington Uni- 
versity, he was long in the diplo- 
matic service of the United States 


and attended many _ international 
conferences, as a legal adviser for 
the American representatives. He 
became a member of the American 


Bar Association in 1934. 


@ A practicing lawyer is not ordinari- 
ly selected to receive the Crowell Gold 
Medal of the 
Army Ordnance 
Association for 
distinguished 
services to that 
organization. The 
honor was be- 
stowed, October 
2, on Brigadier- 
General JOHN 
Ross DELAFIELD, 
of the law firm of 





JOHN ROSS DELAFIELD 


Delafield, Marsh, Porter and Hope, 
New York City. He has been counsel 
for the Association during nearly 
twenty years. 

General DELAFIELD has long been 
interested in military affairs and in 
that field, and was at one time the 
Chief of the New York Ordnance 
District of the Army. 


@ A devoted friend of the American 
Bar Association, a popular member 
since 1919, and ef- 
fective champion 
of several of its 
chief legislative 
objectives during 
his service in the 
Congress, is WALT- 
ER CHANDLER, who 
on September 1 
resigned as Mayor 
of Memphis, Ten- 


?nessee, in 





WALTER CHANDLER 


which 
city he has practised law since 1909. 
Born in Jackson, Tennessee, in 1887, 
and receiving his law degree from the 
University of Tennessee in 1909, he 
has held many offices within the gift 


of the people, and has served with un- 
usual distinction. Mr. CHANDLER was 
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esident of the Tennessee Bar As- 
ciation in 1928, and was the Ten- 
essee member of the old General 
ouncil of the American Bar Asso- 
jation (corresponding to the State 
delegates) in 1931-35. 


All this was attested at a dinner 
iven in his honor by 700 of his 
llow-citizens on September 30. The 

principal speaker was Walter P. 
\rmstrong, of Memphis, former 
President of the American Bar As- 
sociation. “As I have known Mem- 
phis for the past four decades,” 
leclared Mr. Armstrong, “there has 
been no such honor accorded one 
who at the time held no office in 
church, state or civic organization. 
[he people of Memphis by their 
unanimous acclaim of your concep- 
tion of duty and by their overwhelm- 
ing response to your efforts have 
proved that they are mindful of the 
unliquidated debt they owe a distin- 
guished public servant”. 

Mr. Armstrong read a telegram 
from Justice William O. Douglas of 
the United States Supreme Court, 
who was chairman of the Securities 
and Exchange Commission when 
Mr. Chandler sponsored and guided 
through the House of Representa- 
tives his revision of the bankruptcy 
law which is known as the Chandler 
(ct: 

This was an outstanding legis- 
lative achievement. It will long 
stand as a monument to its author. 

In his address Mr. Armstrong 
said, in part: 

As familiar as you are with them 
the facts of our guest's life could by a 
competent biographer be woven into 
a fascinating American success story. 
A skillful writer might point up the 
distinguishing characteristics of our 
State by picturing them in a typical 
lennessean. A self-reliant native son; 
his progress through her public 
schools and the bright years he spent 
at her university making friends and 
acquiring in liberal arts and law a 
sound education which remained un- 
forgotten and which the study and 
experience of each passing year have 
broadened. A member at one time or 
another of each house of her General 


Assembly; a leader of her Bar; a com- 
mander of her troops; one of her 
representatives in Congress; and final- 
ly, the Mayor of her largest city. Of 
all the Tennesseans I have known | 
can think of none who, by birth, in- 
heritance and achievements, better 
symbolizes his State—of none more 
aware of her traditions, of none more 
deeply versed in her history, of none 
who more fitly embodies those qual- 
ities we like to think of as hers. 

There are many facets to his ca- 
reer and I shall not attempt to light 
them all. One of the Walter 
Chandlers I know best is the lawyer. 
We hear much about the number of 
lawyers in public life. Some think 
there are too many. There need be 
no fear on that score. ‘There may be 
too many who hold law degrees or 
have been admitted to the Bar, but 
there are not too many real lawyers. 
Walter Chandler is a real lawyer. I 
know. I have had the comfort of his 
support as an associate and have suf- 
fered at his hands as an opponent. 
He is thorough in preparation, sound 
in judgment, searching in cross-ex- 
amination and forceful and persuasive 
in advocacy. Yet he always plays fair, 
always lives by code. Of him it may 
be said, as was written of a great Eng- 
lish barrister of another day—that 
stout fighter as he was, he always 
wielded the sword of the warrior and 
not the dagger of the assassin. 

The picture will be deceptively 
incomplete unless we turn for a 
moment to the old member of the 
crack Chickasaw Guards who proved 
that he was no mere summer soldie1 
by taking his place as an enlisted man 
in World War I. He was in heavy 
fighting in the Troyon and Toul Sec- 
tors, at San Mihiel, in the Meuse- 
Argonne Battle and the Woevre Of 
fensive. 

The qualities of the lawyer-soldier 
—the experience he had gained and 
the capacity for leadership he had 
developed—admirably equipped him 
for the constructive work he under- 
took and accomplished in Congress. 
His standing as a lawyer secured for 
him a place upon the Judiciary Com- 
mittee—a committee so important that 
it is “exclusive” in the sense that its 
members are not permitted to belong 
to any other committee. From knowl- 
edge I can testify that our representa- 
tive was one of the most efficient and 
probably the hardest working mem 
ber. Chairman Hatton W. Sumners 
writes me: “During my service on the 
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Judiciary Committee we never had a 
more useful member.” Results speak 
for themselves. He sponsored and 
guided through the House that 
splendid revision of the bankruptcy 
law which is called after him the 
“Chandler Act.” 

Because you are all familiar with 
the way in which Walter has dis- 
charged his duties as Mayor I shall 
refrain from details. We are all proud 
that Memphis has become one of the 
most progressive, one of the best 
planned, best financed and best gov- 
erned cities in the country. Justifiably 
we boast that what was once “the 
murder capital of the world” is now 
a community which wins prizes for 
its safety record, and in which the 
law is stringently enforced. 

Acknowledgment and _ apprecia- 
tion of Walter Chandler’s capacity 
and work as Mayor extended far 
beyond Memphis. He _ was vice 
president of the United States Con- 
ference of Mayors, and, except for 
his resignation, would unquestionably 
have been the next president of the 
Conference. 

I have often pondered the rea- 
sons for this Character? 
Yes! this is the first essential. Genius? 
No, except that genius which con- 
sists in the capacity for taking infinite 
pains and engaging in unremitting 
labor. Uncommon common sense. 
Constant study of the science of gov- 
ernment. The power of cogent and 
persuasive statement orally and in 
writing. A sunny disposition which 
attracts friends and will cause him to 
be written down as one who loved his 
fellow men. Unflagging devotion to 
duty. The gift of initiative which 
makes him a natural leader. Poise, 
which leaves him “unawed by opinion, 
unseduced by flattery and undismayed 
by disaster.” 

In addition to his sponsorship of 
the Chandler Act, 
CHANDLER was considerably respon- 


Success. 


Congressman 


sible for the passage of the Associa- 
tion’s bill to create the Administra- 
tive Office of the United States 
Courts as well as the Act authorizing 
the Rules of Civil Procedure. The 
New York Times referred to him as 
“one of the four most useful men in 


Congress”. Although he has returned 
to his profession, it was predicted 
at the dinner that he is destined for 
still higher offices in Tennessee. 
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A pMINISTRATIVE LAW-— 
“Comments on the Administration 
of Section 124 of the Internal Rev- 
enue Code”: James P. Durkin of the 
New York Bar 
tended ‘“‘note” under the above title 
in the March issue of the George- 
town Law Journal (Vol. 34-No. 3; 
pages 324-341). Section 124 of the 
Internal Revenue Code was enacted 
in 1940 to encourage the construc- 
tion of war facilities. It permitted 
allowance for the depreciation of 
those facilities over a period of five 


contributes an ex- 


years. The author reviews the back- 
ground of the legislation, particu- 
larly the pitfalls encountered after 
World War I. His chief concern is 
with the broad administrative dis- 
cretion statute. 
This, he thinks, amounts to an ab- 
dication of responsibility by the Con- 
(Address: Georgetown Law 
Journal Association, 506 E. Street, 
N. W., Washington, D. C.; price for 
a single copy: $1.00). 


conferred by the 


gress. 


Bounce — “The Doctrine of Im- 
puted Knowledge”: A readable in- 
formative discussion of the circum- 
stances under which the Courts will 
impute to a principal knowledge of 
facts acquired by his agent prior to 
his agency is in the September is- 
sue of the Insurance Law Journal 
(No. 284; pages 616-623). P. F. Hen- 
dersons develops his theme by setting 
forth the facts and surrounding cir- 
cumstances of In re Aitken Petroleum 
Company v. National Petroleum Un- 
derwriters of Western Millers Fire 
Insurance Company, 207 S. C. 236, 
30 S. E. (2d) 380, a leading case in 
which he was counsel for the plain- 
tiff. The article is well documented 


with authorities; it concludes that 
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knowledge gained by the agent prior 
“in mind 
test applied by the 
Supreme Court of South Carolina, 
should be imputed to his principal. 


to his agency, under the 


and memory’ 


(Address: Insurance Law Journal, 
House, 214 
North Michigan Avenue, Chicago 1 

Q 5 ’ 


Commerce Clearing 


Ill.; price for a single copy: $1). 


Courts AND JUDGES—‘Har- 
lan Fiske Stone”: The September 
issue of the Columbia Law Review 
(Volume XLVI—No. 5; pages 693- 
800) is fittingly dedicated to the 
memory of Chief Justice Harlan 
Fiske Stone, who, in his earlier 
years, had achieved wide recognition 
as the learned and progressive Dean 
of the Columbia Law School. The 
memorial is composed of articles 
written by Chief Justice Stone’s in- 
timate associates, both at the Law 
School and on the bench. Dean 
Young B. Smith pays tribute to Stone 
scholar and Dean.” 
Gellhorn, 
Magill and Wechsler appraise the 
Chief Justice’s contributions to the 
development of new doctrines in the 
fields of conflict of laws, administra- 
tive law, taxation, and constitutional 
As important as 
these articles are in recording the 


as “teacher, 


Professors Cheatham, 


law as a whole. 


substance of Stone’s work as a judge 


and scholar, they will seem _ less 


significant at this time than the terse 
tribute of Associate Justice Douglas, 
himself one of Stone’s own students 
at Columbia, the careful appraisal 
by Judge Learned Hand of Stone's 
conception of the judicial function, 
and the engaging recollections of 
Alfred McCormack, who 
was law clerk for Stone during the 
1925 Term of the Supreme Court 
(and who, incidentally, was a class- 
mate of Justice Douglas at Columbia 
Law School). 

One finds in Justice Douglas’ 
comment, not merely the personal 


Colonel 


tribute of one whose association 
with Stone had been cemented by 
strong ties of affection and intellec- 
Justice Douglas 
seems also to be citing the late Chief 
Justice as the desirable antithesis 
of some of the turbulent personali- 
ties now associated with the Court. 
“Men do not sit on the bench as 


tual agreement. 


advocates for any class, party or race. 
They sit to administer equal justice 
under the law,” says Justice Douglas. 
Referring to the great devotion of 
Stone to the Court, Justice Douglas 
also says: “His deep faith in those 
fixed principles permeated his work. 
He saw the Court performing a 
unique and all-important role—more 
permanently important than any 
other office of government. He 
would therefore protect the Court 
as an institution at all costs and 
defer personal preferences or feel- 
ings to its good. 

“The largeness of his viewpoint, 
the wide horizons of his intellect 
freed his work on the Court of any 
prejudiced or petulant quality. His 
decisions reflected insight, under- 
standing and tolerance. He was a 
fair and an upright judge—one of 
the most judicious ever to sit on the 


bench. (Address: Columbia 
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(aw Review, Kent Hall, Columbia 
niversity, New York 27, N. Y.; 
rice for a single copy: 85 cents) . 


_s 
\ OURTS—Trial Practice—“The 
iry Problem”: In the July-August 
ssue of the ZJllinois Law Review 
Vol. 41—No. 2; pages 183-198), 
judge Julius H. Miner, of the Cir- 
uit Court of Cook County, Illinois, 
liscusses the jury problem with 
particular reference to the need for 
nstructing prospective jurors in the 
reneral nature of a trial and its 
procedures and principles, especially 
in criminal cases. To this end, Judge 
Miner sets forth in the article a 
considerable amount of material, in 
yutline form, which he proposes for 
distribution in printed pamphlet 
form, by the proper legal authorities, 
to all prospective jurors in criminal 
cases. With this article could well 
be read Editor Jack Foster’s observa- 
tions on “The Layman and the 
Courts: Judges, Jurors and Justice”, 
which is published in this issue of 
the JOURNAL. (Address: Illinois Law 
Review, 357 East Chicago Avenue, 
Chicago, IIL.; price for a single copy: 
$1.) 


Crimina LAW — “The Lie-De- 
fector”’: The April 1946 issue of the 
Boston University Law Review is 
devoted to a symposium on scientific 
proof and the relations of law and 
medicine (Vol. XXVI—No. 2; pages 
89-289). Among the seven worth- 
while contributions is an article, en- 
titled as above, by Fred E. Inbau, 
Professor of Law at Northwestern 
University and formerly Director of 
the Chicago Police Scientific Crime 
Detection Laboratory. Mr. Inbau 
describes in non-technical language 
the function of the examiner in the 
lie-detector test, and explains the 
importance of the usual control pro- 
cedures, both in deception diagnosis 
and in distinguishing the nervous 
reactions of an innocent person from 
the lie reactions of a guilty subject. 
His estimate accords to the lie-detec- 
tor technique an accuracy of approxi- 
mately 75 per cent which is a much 
more modest figure than has been 





examiners. He 


claimed by some 
notes, however, that recent research 
and experimentation have contrib- 
uted much toward greater accuracy 
in the tests. The author expresses 
his view that lie-detector tests, if con- 
ducted by competent and _ experi- 
enced examiners, are of considerable 
practical utility, as they make possi- 
ble the detection of deception with 
greater accuracy than is otherwise 
attainable, and they also have a de- 
cided psychological effect in induc- 
ing admissions from guilty individ- 
uals. (Address: Boston University 
Law Review, 11 Ashburton Place, 
Boston, Mass.; price for a_ single 
copy: 70 cents). 


Euwence—“Burden of Proof of 
Excepted Causes in Insurance Poli- 
The leading Comment in the 
September issue of the Columbia 
(Vol. XLVI—No. 5; 
pages 801-817) contains an extensive 
annotation of the problems of proof 


cles”: 


Law Review 


in contests over the coverage of in- 
surance policies, especially where 
the issue is over the existence of an 
exception to the principal clause of 
the policy. The exposition favors 
the development of a uniform rule 
which would place the burden of 
proving the excepted cause on the 
insurer. (Address: Columbia Law 
Review, Kent Hall, Columbia Uni- 
versity, New York 27, N. Y.; price 
for a single copy: 85 cents). 


Fepera LEGISLATION — 
“The Federal Food, Drug and Cos- 
metic Law”: The September issue 
of the Food-Drug-Cosmetic Law 
Quarterly (Vol. 1—No. 3) is de- 
voted to a report of the proceedings 
of a meeting held in New York, 
under the auspices of the Section on 
Food, Drug and Cosmetic Law of the 
New York State Bar Association, to 
commemorate the fortieth anniver- 
sary of the original Federal Food and 
Drugs Act of 1906. In those proceed- 
ings, tribute was paid by public and 
business leaders to this landmark 
legislation and to its dynamic found- 
er, the late Dr. Harvey W. Wiley; 
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and consideration was given to the 
legal, health and industrial signifi- 
cance of the 1906 Act, as amended 
and fortified by the Federal Food, 
Drug and Cosmetic Law of 1938. 
Of particular interest to members of 
the Bar will be the papers on the 
“legislative history” of the original 
1906 Act, by Charles Wesley Dunn, 
Chairman of the Section; the “ad- 
ministrative progress” under the 
Act as amended, by Dr. Paul B. 
Dunbar, Commissioner of Food and 
Drugs, in the Food and Drug Ad- 
ministration of the Federal Security 
Agency; the legal aspects of the Fed- 
eral food, drug and cosmetic laws, 
by J. Howard McGrath, Solicitor 
General of the United States, and 
the relationship of the Federal food, 
drug and cosmetic laws to the over- 
all national and international public 
health programs, by Dr. Thomas Par- 
ran, Surgeon-General of the United 
States Public Health Service, Presi- 
dent of the International Health 
Conference. The Food-Drug-Cos- 
metic Law Quarterly is published in 
March, June, September and Decem- 
ber. (Address: Commerce Clearing 
House, Inc., 214 North Michigan 
Avenue, Chicago I, IIl.; price for a 
single copy: $2.50.) 


Ly TERNATIONAL LAW—“Prop- 
erty and War: In Particular, the 
Swiss - American - German Condi- 
tions:’ As law among Nations and 
affecting their nationals and prop- 
erty within the territories of other 
countries takes on increasingly a 
“bread-and-butter” aspect in the 
practice of many American lawyers, 
there is a growing interest in arti- 
cles which contain dependable back- 
ground and analyses for the assist- 
ance of practitioners who have to 
struggle and advise in these unfa- 
miliar fields. A timely and helpful 
exposition under the above-quoted 
title is the leading article in the 
March number of the Georgetown 
Law Journal (Vol. 34—No. 3; pages 
265-287), from the gifted pen of Dr. 
Ernst Schneeberger, formerly a legal 
adviser of the Swiss Foreign Office, 
secretary of the Swiss Legation in 
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His treat- 


Washington since 1944. 
ment of enemy property, American 


legislation on the subject, the rela- 
tive applicability of international 
and domestic law, the legal status of 
persons and property in enemy ter- 
ritory, the legal status of persons on 
the “black list”, and the liabilities 
of actual enemy persons, is objective, 
clearly reasoned, and well worth get- 
ting and keeping for reference. (Ad- 
dress: Georgetown 

506 E Street, N.W., 
D. C.; price for a single copy: $1.00) . 


Law Journal, 
Washington, 


LnrerNaTIONAL LAW—“Tn- 
Trade The 
Summer-Autumn issue of Law and 
Contemporary Problems (Vol. XI— 
No. 4; pages 631-850) 
series of articles dealing with various 


ternational Barriers”: 


contains a 


aspects of the problem of removing 
barriers to postwar world trade. In 
addition to articles on the general 
subject of cartels and other restric- 
tive practices permitted in foreign 
countries, the collection includes a 
number of specialized articles on 
foreign banking and taxation ques- 
tions. (Address: Law and Contem- 
porary Problems, Duke Station, Dur- 
ham, N. C.; price for a single copy: 


$1.00) . 


Maurrary LAW — “The Su- 


preme Court on Military Jurisdic- 
tion: Martial Rule in 
The Yamashita Case”: An important 
the material on 
questions of martial law arising out 
of World War II is the leading arti- 


Hawaii and 


contribution to 


cle in the July issue of the Harvard 
Law Review (Vol. LIX — No. 6; 
833-882), the 
quoted title. The author, Professor 


pages under above- 
Charles Fairman, executive head of 
the Department of Political Science 
at Stanford University, has made a 
special study of current develop- 
ments of military law in this country. 
He reviews the recent judicial pro- 
nouncements of the Supreme Court 
with respect to the balancing of con- 


siderations of military security and 
civil liberties. Although the Court’s 
the Steer and Duncan 
(66 Sup. Ct. 606) assertedly 


decision in 


cases 
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rests on the interpretation of the 
Organic Act for Hawaii, in holding 
that the right to the writ of habeas 
corpus had been invalidly suspended 
in favor of military and provost 
court procedures, the decision in 
effect, according to Professor Fair- 
man, reasserts “the traditional sub- 
ordination of military to civil power” 
(page 861). He is inclined to the 
view that consideration of the cases 
after the conclusion of active hostili- 
ties had much to do with the Court’s 
conclusions, 

Professor Fairman agrees in gen- 
eral with the decision of the Court 
in the Yamashita case (66 Sup. Ct. 
340), which upheld the military com- 
mission procedure for trying “war 
criminals.” A keen realization of the 
inherent difficulties of conducting 
such trials in strict accordance with 
traditional Anglo-American concepts 
of judicial procedure (difficulties 
faced in gathering evidence, consti- 
tuting tribunals and the like) seems 
to the author to justify an applica- 
tion of the dgctrines of the “common 
law of war.” In the “largest judicial 
operation ever undertaken”, accord- 
ing to Professor Fairman, the Su- 
preme Court has wisely “left the 
responsibility the executive 
branch of the Government” and 
“probably not one innocent man will 
(Address: 


with 


be convicted.” Harvard 
Law Review, Gannett House, Cam- 
bridge, Mass.; price for a single 


copy: 75 cents). 


Patent LAW—Rights of Invent- 
ors and Owners—“Confusion, Unlim- 
ited”: In the March issue of the 
Georgetown Law Journal (Vol. 34— 
No. 3; pages 302-309), Robert W. 
Englehart, of the Michigan Bar, has 
written outspokenly of the confu- 
sions, the uncertainties, and the de- 
nials of right, into which American 
invention and enterprise have been 
plunged by judicial decisions. ‘‘Prob- 
ably no field of the law is in such a 
state of confusion”, he says. “Con- 
fused thinking seems to reign su- 
the has 
broken its promise to the inventor”. 


preme Government 


(Address: Georgetown Law Journal, 









506 E Street, N.W., Washington, 
D. C.; price for a single copy: $1.00) . 


"Taxation —‘T. D. 5488: The 
Treasury Interpretation of the Clif- 
ford Ruling’: A note under the 
above title, in the April issue of the 
Columbia Law Review (Vol. XLVI 
— No. 4; pages 601-613), comments 
upon the Treasury’s recent attempt 
to crystallize and restate by way of 
official regulation the principles of 
the decision of the Supreme Court 
in Helvering v. Clifford (309 U. S. 
331), which held that a husband 
who had declared himself trustee of 
certain securities for the benefit of 
his wife could nevertheless, under 
the facts of the case, be held taxable 
on the trust income as a part of his 
personal income. The author con- 
cludes that the Treasury has gone 
beyond the Courts in extending the 
principles of the Clifford case. This 
has been accomplished by giving 
independent significance to elements 
of control which, under the Court 
decisions, were conclusive for tax 
purposes only in combination with 
other elements. (Address: Columbia 
Law Review, Kent Hall, Columbia 
University, "New York 27, N. Y.; 


price for a single copy: 85 cents). 


Taxation — Federal Income 
Taxes—‘Basis in Tax-Free Reorgan- 
izations’: An article under the above- 
quoted title in the August issue of 
Taxes (Vol. 24—No. 8; pages 707- 
718) gives a resume of some of the 
problems involved in the determina- 
tion of the transferee’s basis and the 
substituted basis in several types of 
non-taxable reorganizations, includ- 
ing complete liquidations of subsid- 
iary corporations as well as bank- 
ruptcy and receivership reorganiza- 
tions. It re-emphasizes that the deter- 
mination of the applicable basis after 
a corporate reorganization involves 
an initial determination as to wheth- 
er or not the reorganization qualifies 
as non-taxable; it reviews some of the 
factors involved in such a determina- 
Several recent cases defining 
various terms used in the reorgani- 


tion. 
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vation section of the Internal Rev- 
enue Code (Section 112) are noted, 
and attention is directed to some of 
the requirements of substance to 
achieve non-taxability in reorgani- 
zations, as distinguished from mere 
form, which have been read into the 
statute by judicial decision. The 
point is made that in order to carry 
forward the basis of a ‘transferor, it 
still is vital to comply with the for- 
malities. The article was prepared 
by Robert S. Holzman, a tax account- 
ant in New York City, and is an ex- 
tension of material which he pre- 
sented at a meeting of the Federal 
Tax Forum in May of 1946. (Ad- 
dress: Taxes, % Commerce Clearing 
House, 214 North Michigan Avenue, 
Chicago 1, IIl.; price for a single 
copy: 50 cents). 


Tonrs-“rre Formative Era of 
Contributory Negligence”: An inter- 
esting exposition of the development 
of the doctrine of contributory 
negligence, by Wex S. Malone, As- 
sociate Professor of Law, at Louisi- 
ana State University, is in the July- 
August issue of the Illinois Law 
Review (Vol. 41—No. 2; pages 151- 
182). It is the author’s thesis that 
the requirement for proving freedom 
from fault, as a condition precedent 
to recovery in negligence cases, re- 
ceived its impetus during the ex- 
pansion of railroads in this country, 
and from the resulting attempt by 
courts to “plaintiff- 
mindedness” on the part of the 
average juryman in the interests of 
fair play in litigation involving large 
railroad corporations. Although he 


counteract 


uses the decisions of the appellate 
courts of New York as fairly rep- 
resentative of the course of judicial 
experience over the latter half of the 
last century, his observations should 
be of value to negligence lawyers in 
most jurisdictions. (Address: Illinois 
Law Review, 357 East Chicago Av- 
enue, Chicago, IIl., price for a single 
copy: $1.00.) 


T rarric REGULATIONS — “A 
Uniform Enforcement Policy”: En- 








officials of the State of 
Michigan have launched an experi- 
ment in the treatment of traffic vio- 
lations which may prove helpful in 
the control of highway traffic and the 
dispatch of business relating to it in 
the Courts. Maxwell Halsey, Execu- 
tive Secretary of the Michigan State 
Safety Commission, describes the 
Michigan program in the American 
Journal of Police Science, which is 
included in the July-August issue of 
The Journal of Criminal Law and 
Criminology (Vol. XX XVII — No. 2; 
pages 157-187). Under the new en- 
forcement policy, which is the prod- 


forcement 


uct of more than a year’s study by 
Michigan officials, a driver guilty of 
a violation is given a “violation 
notice ticket’? which lists the six 
principal violations that contribute 
to about eighty per cent of automo- 
bile accidents, and six conditions 
which increase the danger of these 
violations. Check marks made on the 
ticket by the police officer indicate 
both the violation and any aggrava- 
ting condition, and produce a hazard 
rating which, if below a certain level, 
obliges the violator to appear at a 
violations bureau. If the “name file” 
at the bureau shows that it is the 
driver’s first offense in twelve months, 
the ticket is returned to him as a 
written warning, but a second such 
offense results in a trip to court. A 
hazard rating above the level auto- 
matically results in a trip to court. 
The author submits that the enforce- 
ment system will appeal to police 
officers and administrators, to judges 
and to the public, since it takes 
some of the guess-work out of polic- 
ing, gives warning of the treatment 
which will be accorded violators, and 
is specific and clear-cut. (Address: 
The Journal of Criminal Law and 
Criminology, 357 East Chicago Ave- 
nue, Chicago 11, Ill; price for a 
single copy: $1.00). 


Taansrorrarion POLICY 
—‘Competing Modes of Transporta- 
tion and the ICC”: A timely dis- 
cussion of policies, theories, argu- 
ments and procedures relating to 
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our national transportation policy 
appears in the July issue of the 
University of Pennsylvania Law Re- 
view (Vol. 94—No. 4; pages 378-399). 
The author, Allen Schrag, sides with 
those who believe that present regu- 
latory measures administered by the 
Interstate Commerce Commission 
need overhauling to put competing 
modes of transportation to their 
most economical use. Reference is 
made to various declarations of 
Congressional policy on the subject 
which the author has difficulty in 
harmonizing. Should our transporta- 
tion policy follow the preamble of 
the Transportation Act of 1940 and 
encourage coordination of the vari- 
ous modes of transportation into an 
integrated system or should it em- 
phasize the independence from each 
other of competing transportation 
media as apparently required by the 
Panama Canal Act and certain sec- 
tions of the Interstate Commerce 
Act? In the ICC’s handling of appli- 
cations for certificates of public con- 
venience and necessity and “tacit ap- 
proval” of carrier rate making prac- 
tices through bureaus and confer- 
ences, the author sees a tendency to 
stifle competition in transportation 
in favor of the railroads. In his 
view, it would be “desirable as well 
as feasible” to permit competitive 
forces “to determine the proper ter- 
ritorial and functional sphere for 
each mode of transportation, on con- 
dition that provision be made to as- 
sure the continued existence of each, 
although perhaps in seriously modi- 
fied form” (page 399). At a time 
when difficulties are being experi- 
enced in returning coastwise ship- 
ping to private operation because 
of maladjustments in the water-rail 
rate structure and when the applica- 
tion of the anti-trust laws to the 
conference method of rate-making is 
a much debated and aggressively 
litigated issue, Mr. Schrag’s com- 
ments on and analysis of this com- 
plicated subject should stir consid- 
erable interest. (Address: University 
of Pennsylvania Law School, 3400 
Chestnut Street, Philadelphia 4, Pa.; 
price for a single copy: 75 cents.) 
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Family Partnerships 
—Gift Tax 
The income tax aspects of family 
partnership transactions have been a 
prolific source of litigation. Poten- 
tially, the gift tax problems in these 
cases are perhaps as difficult, but the 
law on the subject has not yet crystal- 
lized. The first two of these cases 
have recently been decided by the 
Tax Court, and the decisions seem to 
forecast many more cases in the near 
future. 

In William H. Gross, 7 T.C. No. 
98, the taxpayer discovered and man- 
ufactured a skin ointment. For many 
years, the operations were carried on 


f 


by a corporation 80% of whose stock 
was owned by him, and the balance 
by his wife. His wife, daughter, and 
son-in-law worked in the business. 
Even after deduction for their sal- 
aries, the corporation had a large net 
income. The corporation was then 
liquidated, and the assets transferred 
to a new partnership composed of 
the four members of the family. No 
capital was credited to either the 
daughter or son-in-law, but each ob- 


tained a right to 10% of the net prof- 


C 
its, the taxpayer retaining 60°% and 
his wife retaining her original 20%. 
The government contended that the 
20% interest obtained by the daugh- 
ter and son-in-law was a taxable gift. 

The 


contention. 


Tax Court sustained this 
It held first that there 
could be a gift even though no cap- 
ital account was created. The right 
to future income is a valuable prop- 
erty right. An important corollary to 
this rule would seem to be that, where 
the taxpayer does make a gift of a 
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capital account, the value of the part- 
nership interest is not limited to that 
The court then held that 
there was no evidence that the serv- 
ices to be rendered by the donees 
were adequate consideration for this 
property right. To the contrary, “the 
close family relationship supports 
inferences both of a lack of adequate 
consideration and a donative intent”. 
It is interesting to note that the par- 
ties had agreed upon a valuation of 
the gift in the event that the court 
found that such a gift was made, and 
the court accepted this valuation. 


amount. 


An interesting secondary issue in 
the case was whether the taxpayer 
had “reasonable cause” for failing 
to file a timely gift tax return. The 
court refused to impose the penalty, 
because the case was one of first im- 
pression, because there was no “long 
history of legislative or administra- 
tive action to impress upon taxpayers 
the obligations imposed by transac- 
tions of this nature’, and because 
the taxpayer acted upon advice of 
counsel. 

In contrast to this decision, the 
court held that no gift tax was in- 
curred in Willoughby J. Rothrock, 
7 T.C. No. 99. Here, two individuals 
operating a brokerage and commis- 
sion business in foodstuffs took in 
their respective sons as partners. 
Both sons had valuable knowledge 
and experience. The court pointed 
out that the facts showed that “bus- 
iness considerations rather than fam- 
ily relationships dictated the result.” 
Moreover, “there were no valuable 
manufacturing tangibles or exclu- 


sive processes, products, or trade 


names”. There was, therefore, no 
gift of “presently valuable business 
prospects”. 


Black Market Sales 


The Bureau has ruled that a taxpayer 
who sells depreciable business prop- 
erty at a price in excess of O.P.A. 
ceiling may not take advantage of 
the capital gain provisions of I.R.C. 
§117(j). The portion of the gain 
represented by the excessive selling 
price is taxable as ordinary income. 
I.T. 3811, I.R.B. 1946-16-12364. If 
this ruling is justifiable, it would 
seem equally applicable to the gain 
on capital 
§117 (a). 
This ruling is analogous to a 
prior ruling that the cost of mer- 
chandise in excess of price control 
regulations is to be disallowed in the 
computation of income. See LT. 
3724, C.B. 1945, 57. Both are at- 
tempts to convert the tax law into a 
police regulation. 
it is submitted, should be prosecuted 


assets as defined in 


Price violations, 


as such. There is no statutory au- 
thority for subjecting them to ex- 
traordinary tax penalties. 


Charitable Deduction of 
Trust—Capital Gain 
If capital gain is distributable to a 
charity, the entire payment is de- 
ductible from the trust’s 
even though only a percentage of 
that gain is reportable by the trust 
under § 117. John E. Andrus Trust, 
7 T.C. No. 70. 


income, 


Lessor's Payments to 
Cancel Lease 


It has long been established that a 
payment made by the lessor for the 
privilege of canceling a lease is a cap- 
ital expenditure must be 
amortized over the unexpired term 
of that lease. The Tax Court has re- 
affirmed this rule, in a case where the 
taxpayer obtained the cancellation 
in order to enter into another lease 
for a shorter term. The court re- 
jected the taxpayer’s contention that 
the payment should be amortized 
over the life of the new lease. 
Clara H. Heller Trust, 7 T.C. No. 67. 


which 
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JAMES C. CARTER 
(Continued from page 730) 
nable him to enter. He did not 
hesitate to avail himself of the gen- 
erous aid of an admiring fellow 
townsman who recognized his great 
qualities, and 
should not be lost 


meant that they 
to the world. 
Just as Rufus Choate once told me, 
that it would be better to borrow 
the money for your college educa- 
tion at ten per cent compound in- 
terest than not to get the education 
at all. 

Well, seeing his manifest ability, 
his spirited and attractive personali- 
ty, and his sympathetic interest in 
all our college affairs, we all rec- 
ognized him as our leader. He ex- 
ercised a potent influence upon all 
his companions. He was made Class 
Orator at Commencement—and en- 
tered upon life with assured pros- 
pects of success. But still the lack of 
means was an obstacle to his im- 
mediate entrance upon the profes- 
sion of the law, to which he looked 
forward as the only one possible for 
him. I believe that he never had 
a thought of any other occupation 
in life. So, upon graduating he be- 
took himself to teaching as a neces- 
sary means to that great end. 

At the same time in 1850, he entered 
the office of Kent & Davies as a 
student. ... 

What an impression he had left 
at the office in New York, in spite 
of his scanty attendance there, ap- 
pears from the fact that in February, 
1853, Mr. Davies visited the Law 
School and said that he had come 
on to see Mr. Carter—that his firm 
of Kent & Davies was about to dis- 
solve—that he was going to take 
Henry J. Scudder as junior partner 
and wanted Mr. Carter to come to 
him as managing clerk. Mr. Carter 
accepted the position, and was soon 
after admitted to the Bar in New 
York. In 1854, Mr. Davies with- 
drew, to become Corporation Coun- 
the firm of Scudder & 
Carter was formed, with whom it 


sel, and 


was my good fortune to study the 
Code in the following year. This 
firm under its successive organiza- 
tions of Scudder and Carter, Carter 








and Ledyard, Carter, Rollins and 
Ledyard, and Carter, Ledyard and 
Milburn has occupied a great place 
in the annals of the profession in 
New York. ... 

He made no brilliant debut in 
the Courts as Mr. Evarts had done 
in the celebrated Monroe Edwards 
case. He was not plunged at once 
into a great volume of business as 
some of us were who joined as 
juniors, old and long established 
firms, the elder members of which 
He had 
to paddle his own canoe and work 
his way up stream. But slowly and 
surely on a solid basis of work well 


were already overworked. 


done, he advanced step by step, and 
soon came to be recognized by his 
seniors at the Bar, by such men as 
Daniel Lord and O’Conor and Cut- 
ting and William M. Evarts and Wil- 
liam Curtis Noyes, as a young man 
who must be reckoned with, and as 
a foeman likely to be worthy to meet 
them in any cause. 

From the first he aimed at noth- 
ing short of perfection in everything 
that he undertook, and as his ideals 
were high, and his conscience su- 
preme, this involved an amount of 
labor and self absorption seldom if 
ever exceeded. In those days he had 
but few social duties or pleasures to 
distract him from minding the main 
chance, success on the forensic side 
of the profession, and to that he was 
able and eager to devote all his 
energies of mind and body. I know 
of no lawyer whose success was more 
fairly earned or more thoroughly 
deserved, or less derived from ad- 
ventitious sources or external aid. 
$y his own might he worked his 
way to the front. Let me try very 
briefly to trace the personal qualities 
which were the weapons by which 
he won the victory. For I have 
known personally all the lawyers in 
New York who for the last fifty 
years have one after another been 
foremost among us—and no two of 
them were alike. 

Well, he had a very sound mind 
in a very sound body. But those are 
the common and necessary requisites 
of any measure of success. His men- 


tal endowments were of a_ very 


James C. Carter 





superior and splendid quality, and 
he appreciated his own intellectual 
powers and revelled in the exercise 
of them. Thinking, which to most 
of us is a painful and tiresome 
process, he delighted in, and pursued 
it as a most fascinating game. His 
mind was of a decidedly philosophi- 
cal turn, fond of considering and 
solving all the problems of human 
society and progress—and the reason- 
ing powers which in most of us are 
dwarfed or twisted, in him were 
naturally and fully developed. Logic 
as a pastime was as acceptable to him 
as golf or bridge is to the average 
man to-day. 

He was undoubtedly extremely 
ambitious—but his ambition was of 
a very high order and made of the 
sternest kind of stuff. He would not 
stoop to conquer and disdained to 
climb by means. His 
nature was robust and his disposi- 
tion combative, so that he loved the 
contests of the forum and _ its 
triumphs and trophies were a great 
joy to him. He eagerly seized the 
-palm of victory, but with him it was 
always palma non sine pulvere, and 


unworthy 


always fairly won. 
clear as 
crystal, and never went back on him, 


His conscience was 


as it sometimes does on men whose 
mental vision is less clear than his. 

bsolute independence was the 
controlling feature of Mr. Carter’s 
mind and character. It marked and 
guided his whole conduct, profes- 
sional, public and 
must act on_ his 


personal. He 
own carefully 
matured judgment no matter with 
whom or with what it brought him 
in conflict—and he had the courage 
which naturally accompanies such 
independence of character. 

He was not without a large share 
of self assertion, and yet was one of 
the most unselfish of men. 

Imbued with a high sense of pub- 
lic duty, and most ardently patriotic, 
he studied with keen interest public 
questions as they arose from time to 
time, and was ever willing to give 
his fellow citizens the benefit of his 
opinion, but he never sought office 
and never allowed his interest in 
public affairs to distract him for a 
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moment from the pursuit of his 
chosen profession, well knowing 
what a jealous mistress the law is. 
His power of labor was prodi- 
gious, and as he had given no hos- 
tages to fortune in the shape of wife 
and children, he was always ready 
and able to serve his clients and the 
cause of justice with relentless de- 


votion. 
By nature warm-hearted and 
magnanimous, he was one of the 


most loyal and persistent of friends, 
and in spite of his contentious life, 
heard of 


I never his having an 


enemy. He was too just and gen- 
erous for that. 

His 
habits were just what you would 


professional conduct and 
have expected from such a charac- 
ter. He honored and magnified his 
profession, and fully recognized the 
debt which, as Lord Bacon says, we 
all owe to it. He scorned all mean 
and trifling arts, and relied solely 
on the merits of his cause and his 
own prowess in maintaining it. 

He had a unique habit when he 
had embarked in a cause, of first 
himself of 


convincing its justice, 


before he undertook to convince 
Court, or jury, or adversary. He was 
very far from limiting himself to 
causes that he thought he could win, 
or to such as were sound in law or 
right in fact. No genuine advocate 
that I know of has ever done that. 
He recognized and maintained the 
true relation of the advocate to the 
Courts and the community, that it is 
a strictly professional relation, and 
that either side of any cause that a 
Court may hear, the advocate may 
For him news- 


He 


properly maintain. 


paper clamor had no terrors. 
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that the 
cuser, judge and executioner, all in 
one, but for all that he could and 
did maintain the unpopular side of 
the 


and fidelity, as if the whole press 


realized newspaper is ac- 


a controversy with same zeal 
were backing his client’s claims. . . . 

The time prescribed to me will 
hardly permit even an allusion to 
the great services rendered by Mr. 
Carter in maintaining by precept 
and example the dignity of the pro- 
fession, and its protection from 
everything unworthy, in preserving 
the common law in its integrity as 
the basis and method of our juris- 
prudence, and rescuing it from the 
destructive assaults of the wholesale 
codifier; in his constant and coura- 
geous warfare against everything that 
looked like corruption in the Courts 
or in the profession; in his active 
participation in the foundation of 
this Association (The Association of 
the Bar of the City of New York), 
as the bulwark of a sound and pure 
administration of justice; in his 
service again and again as its Presi- 
dent, and in his persistent and suc- 
cessful efforts at all times to keep it 
the mark, 
through its instrumentality the lofty 


up to and to achieve 
objects of its founders. 

It is melancholy to think how 
fast the memory of all this splendid 
service and achievement, of which 
I have given such a meagre and in- 
adequate sketch, is 
He had for the 
years of his life retired absolutely 


fading away. 


last six or seven 
from the practice of his profession, 
so that to the younger members of 
the Bar his face and figure, which 
had the 
Courts, were almost unknown. 


once been so familiar in 





But all the while his heart and mind 
intent great work, 
which he had left as a legacy to the 


were upon a 
profession. ... 

In a course of carefully prepared 
lectures on the philosophy of the 
law, which I have had the privilege 
of reading, completed just before 


his death, and intended to be 
delivered at the Harvard Law 
School, he has embodied the rich 


fruits of his ripe experience and 
learning, of which it will be an en- 
during monument. He has explored 
and portrayed the whole history of 
human conduct, in support of his 
favorite theory that law instead of 
being a “command” as defined by 
Austen, and other distinguished 
writers upon the subject, is entirely 
the growth of custom and of public 
opinion, that the common law as 
developed by English and American 
Courts is the wisest and safest form 
of administering justice, and best 
adapted to the ever changing needs 
and exigencies of human society, and 
that all attempts to substitute in its 
place a rigid and crystallized codifi- 
cation in any form, must necessarily 
fail of their object. In this effort he 
has garnered up all the wealth of 
learning, of imagination, of common 
sense and of foresight, which in his 
long and busy life, devoted to his 
made his 
own. It is delightful to think that 
this masterpiece of legal literature, 
practically perfect as it came from 
his hand, will transmit some knowl- 


divine mistress, he had 


edge of the man to future genera- 
tions, when all the great controver- 
sies in which he was engaged have 


lost their interest and been for- 


gotten. 
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ROSS ESSAY 
(Continued from page 756) 

economic power in the hands of 
labor must submit to the supremacy 
of the law. “We gain nothing by ex- 
hanging the tyranny of capital for 
the tyranny of labor.”>> During the 
past century management showed an 
volution in industry in three stages, 
is one writer describes it, of (1) con- 
struction, (2) fiscal management, 
ind (3) more recently in the sphere 
of industrial A com- 
parable evolution is no less evident 
in the leadership of our American 
labor movement. Pioneers of Amer- 


relations.5® 


ican labor were raised in the rough 
and tumble of its early stages at the 
end of the nineteenth 
Lately, under government protection 


century. 


and sympathy, labor leaders have 
added to their powers a skill in nego- 
tiation and advocacy.®? Today labor 
is finding it expedient to develop ex- 
perts who can interpret the eco- 
nomic, social, and political factors 
which affect labor. 


Labor has come of age. Having 
demanded, and through the Wagner 
Act received, the right to equal bar- 
gaining power, labor can no longer 
treat its correlative responsibilities 
with adolescent evasion. The pub- 
lic interest requires statesmanship 
today among labor leaders no less 
than among the captains of in- 
dustry.58 Franklin D. Roosevelt, 
long hailed by labor as its fast 
friend,®® was of this opinion. Ad- 
dressing Congress in 1938 he said: 





55. Brandeis, op. cit. supra note 1, page 
on 


a/. 


56. Bradley, Industrial Relations and the 
Curriculum, (1945) 12 Social Research, 
133, at 441. 

57. Griffin, Set--Em-Up-In-Othér-Alley- 
Zimring, (1946) 42 Mass Transportation 
112. Nor would anyone accuse John L. 
Lewis, for example, of lacking skill in 
labor negotiations. 


58. Some states have already recognized 
the importance of labor relations as a field 
of study for educational institutions. In 
1922 Princeton University established an 
Industrial Relations Section in its Depart- 
ment of Economics and Social Institutions. 
At Cornell University in 1944, there was 
established the New York State School of 
Industrial and Labor Relations (pursuant 
to L. 1944, Ch. 162, and L. 1945, Ch. 259). 
This school is the first of its kind in the 
United States. Similar schools are con- 
templated in other states. See Bradley, op. 
cit. supra note 56, pages 434, note 1, and 
144, seq. 


59. See “The President and Labor Dis- 
putes,” Metz, op. cit. supra note 41, pages 
249-54. “President F. D. Roosevelt was 
much more active in this field than any 
of his predecessors. He intervened in no 
less than four labor disputes each year 
after 1933.” Id. page 250. 


60. Vital Speeches of the Day, Vol. IV, 
No. 7, (January 15, 1938), page 220 at 223 
Alvanley Johnston, President of the Broth 
erhood of Locomotive Engineers in a letter 
to the writer (quoted by permission) in- 
dicated the control over individual union 
members exercised by that brotherhood 
in the assumption of their responsibility 
as a union. “Suffice it to say that in event 
a member and/or members of our organi- 
zation should break a contract held by the 
Brotherhood with an employer, they are 
subject ta expulsion by the organization 
and dismissed from employment of the car- 
rier.” See Wolf, The Railroad Labor 
Board (Chicago: University of Chicago 
Press, 1927), pages 103-7. National labor 
organizations might well be given similar 
control over locals in industrial unions. 


61. In response to the writer’s request, 


President A. F. Whitney of the Brotherhood 
of Railroad Trainmen, in a letter dated 
April 25, 1946, authorized the following 
statement of his views on this subject: 

“Of course labor should be responsible 
for its contracts, and labor is responsible 
in the overwhelming majority of cases 
Just as in the case of businessmen, there 
are men of labor who lack integrity and 
responsibility, but certainly in propor 
tion to numbers, the responsibility of the 
leaders of organized labor is far greater 
than the responsibility of American busi- 
ness leaders. Westbrook Pegler could find 
volumes to write on the waywardness of 
business if he just followed the daily re- 
ports of the Federal Trade Commission. 

“The tronble is that employing inter 
ests have almost complete control of the 
American press, radio and magazines, 
not to mention their influence on schools, 
churches, farm groups and various clubs. 
The lie that labor is irresponsible is so 
frequently repeated that only those who 
have made serious study of the situation 
can be expected to be free from the in 
fluence of this false propaganda.” 
President Whitney’s views on the em- 

ploying interests’ control of the press, etc., 
are not without impartial confirmation. 
See Bradley, loc. cit. supra note 56 at page 
137; Jackson, Look at the Law (New York: 
E. P. Dutton & Co., 1940), Chap. XII, 
page 335, seq. 

62. “The safety of the people is the high 
est law.” “In any scheme of social interests, 
first place must be given to the claim or 
demand, asserted in the name of the social 
group and generalized in terms of social 
life, to be secured against those forms of 
action or courses of conduct which threat 
en the social existence. This paramount 
claim may be called the social interest in 
the general security. It has many forms 
In its simplest form, it is an interest in 
the general safety, long recognized legally 
in the maxim that the safety of the people 
is the highest law.” Pound, Criminal Jus- 
tice in America (New York: Henry Holt 
and Company, 1930), pages 6-7. 

63. See President David A. Simmons’ 
Annual Address at the opening session of 
the 68th Annual Meeting of the American 
Bar Association at Cincinnati, Ohio, de 
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The ownership of vast properties 
or the organization of thousands of 
workers creates a heavy obligation of 
public service. The power should not | 
be sought or sanctioned unless the re- 
sponsibility is accepted as well.®® (Ital- 
ics supplied) 

In many cases, labor is responsible 
and performs its The 
record of the railroad unions has 
been a model for industry.*! 

What principles of law apply to 
labor disputes? 

First. Since the beginning of the 
law—salus populi est suprema lex.® 
The law must be supreme and it must 
be certain.*§ Talk of individual lib- 
erty in industrial relations without 
law is self-contradictory.** So is talk 
about “natural rights” as if they were 


contracts. 


different from legal rights today.® 


livered December 17, 1945, entitled, “The 
Supremacy of Law,” reprinted in (1946) 
32 A.B.A.J. 17. 

64. Testifying before the House Labor 
Committee on December 10, 1945, John L. 
Lewis, UMW President, expressed these 
views: 

“Cong. Fisher. You would have no ob 
jection to any law that would help to en- 
force and make valid an enforceable con- 
tract, between management and _ labor 
arrived at as a result of collective bar- 
gaining? 

“Pres. Lewis. 1 don’t think Congress 
could enact a bill that could control the 
variables of human nature. 

“Cong. Fisher. It would be all right for 
Congress to try, would it not? 

“Pres. Lewis. I think no—not in our 
free America. At least, I hope they won't 
practice on me.” 

As quoted in the United Mine Workers 
Journal, Vol. LVI, No. 24 (December 15, 
1945), page 4. Cf. Wolf, The Enforcement 
of Collective Labor Agreements (1938) V 
Law and Contemp. Prob. 273. “Finally, to 
require collective bargaining without re 
quiring the resulting contract to be ob 
served appears to be putting the cart be 
fore the horse.” Id. at page 281. 

65. Blackstone’s remarks are appropriate: 

“Natural Liberty. The absolute rights 
of man, considered as a free agent, are 
denominated the natural liberty of man 
kind, which consists in a power of acting, as 
one thinks fit, without any restraint or con 
trol, unless by the law of nature; being a 
right inherent in us by birth, when God 
endowed man with free will. But every 
man, when he enters into society, gives up 
a part of his natural liberty as the price of 
so valuable a boon, and obliges himself 
to conform to those laws, which the com 
munity has thought proper to establish. 
Otherwise, there would be no security to 
individuals in any of the enjoyments of 
life. 

“Civil Liberty. Political or civil liberty 
is no other than natural liberty, so far 
restrained by human laws, as is requisite 
for the general advantage of the public. 
The law which restrains a man from doing 
mischief to his fellow citizens though it 
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Mr. Justice Holmes was well aware 
of this.°6 The courts, as well as all 
citizens in the Nation, are subject to 
-the sovereignty of the law. “Where 
there is no law, there is no freedom.” 

Second. In contract law, negotta- 
tions do not constitute a contract. 
Ihe mere expectation that a con- 
tract will be entered into and that 
negotiations have been made to carry 
that expectation into effect, do not 
constitute a contract.®§ Labor 
leaders who fight for liberty of con- 
tract and the right to strike in this 
situation are therefore on firm 
ground.®® Since parties, singly or 
collectively, should be free to enter 
or not to enter into any contract, the 
right to refuse to sell his services ex- 
cept at an agreed price should be 
preserved for every American. This 
is true whether he is bargaining 
alone or collectively. The only limi- 
tation is this: The law must by judi- 


cial process protect the paramount 


diminishes the natural, increases the civil 
liberty of mankind; but every causeless 
restraint of the will of the subject is a de- 
gree of tyranny, and even laws themselves, 
if they regulate our conduct in matters 
of mere indifference, are destructive of 
liberty. That constitution or frame of gov- 
ernment, that system of laws, is alone cal- 
culated to maintain civil liberty, which 
leaves the subject master of his own con- 
duct, except in those points, wherein the 
public good requires some direction or 
restraint. Locke has well said: ‘Where there 
is no law, there is no freedom.’ ” 

Blackstone's Commentaries (Browne's 
Fd., St. Paul: West Publishing Co., 1897), 
pages 38-9; 1 Bl. Comm. *125-6. 


66. “The most fundamental of the sup- 
posed pre-existing rights — the right to 
life — is sacrificed without a scruple not 


only in war, but whenever the interest of 
society, that is, of the predominant power 
in the community, is thought to demand 
it.” Holmes, Natural Law in Collected Le- 
gal Papers (1921) 314. “The jurists who 
believe in natural law seem to me to be in 
that naive state of mind that accepts what 
has been familiar and accepted by them 
and their neighbors as something that must 
be accepted by all men everywhere.” Jd. 
at page 312. 

67. “If there is any law which is back 
of the sovereignty of the state, and superior 
thereto, it is not law in such a sense as to 
concern the judge or the lawyer, however 
much it concerns the statesman or the 
moralist. The courts are creatures of the 
state and of its power, and while their life 
as courts continues, they must obey the law 
of their creator.” Cardozo, The Growth of 
the Law, (New Haven: Yale University 
Press, 1924) , page 49. 

68. I Williston, Contracts (rev. ed. 1936) 
§28. “The distinction between preliminary 
negotiations and completed contracts is 
often involved in cases where the parties 
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interest of the public. Therefore, th 
right to strike must be retained sub- 


ject only to the suprema lex—the } 


safety of the people. 

Third. “A contract is a promise 
or a set of promises for the breach of 
which the law gives a remedy, or the 
performance of which the law in 
some way recognizes as a duty.’’?° 
Businessmen have criticized labor 
unions most severely for their failure 
to perform the obligations of their 


contracts. Management feels that 


there is not equality of responsibility 
under present labor law, although 
that law has achieved equality of 
bargaining power."! As an English 
judge said: “Either all is nudurn 
pactum or else one promise is as good 
as the other.’’7? 

How do these legal principles 
apply to labor disputes? 

The bulk of labor disputes falls 
into the four following categories:™ 

1. Representation cases. 


contemplate the execution of a written 
agreement. .. . It is also everywhere agreed 
that if the parties contemplate a reduction 
to writing of their agreement before it can 
be considered complete, there is no con- 
tract until the writing is signed.” See also 
Restatement, Contracts (1932) §§ 25 and 
26. 

69. “Stop strikes. What for? When you 
stop strikes by taking away the right to 
strike in this country, you just change the 
form of government in America again. The 
only difference between serfdom and free- 
dom is the right of voluntary contract. 
When men were serfs in the Middle Ages, 
they could not barter for their goods or 
their services. Some one else had that pow- 
er. When men were made free, they were 
restored the power of voluntary contract, 
they could barter for their goods and 
services, they could withhold their goods 
if the price was not valid in their judg- 
ment, and they could withhold their serv- 
ices if the price was not valid in their 
judgment. 

“Take away that right in America and 

you turn the clock back to the Middle Ages. 
You strike down freedom and you substi- 
tute the absolute form of government.” 
John L. Lewis, supra note 2. 
70. Restatement, Contracts (1932) §1; 
Williston, Contracts (rev. ed., 1936) §1. 
71. At its 1946 Convention, the Chamber 
of Commerce of the United States adopted 
ten “Basic Principles” for industrial rela- 
tions in America. No. 6 was: “We believe 
in union responsibility for its acts, just 
as we believe in the same responsibility for 
the employer.” 

72. Lusk, Business Law (Chicago: Busi- 
ness Publications, Inc., 1939), page 260. 

The following is a fair statement of the 
average Ameri¢an  businessman’s under- 
standing of his contractual obligations: 

“When parties enter into a contract, 
one or both of the parties to the contract 


— 


2. Negotiation cases in which 
the parties are bargaining on 
wages, hours, and working 

conditions looking toward a 

contract or revision of the 
terms of an existing contract.” 

3. Grievance cases in which the 
interpretation and _ construc- 
tion of the terms of the con- 
tract are in dispute between 
the company and the union. 
4. Intra-union disputes. 

The representation cases and the 
intra-union disputes need not detain 
us. The representation cases are 
being handled by the election proce- 
dure of the NLRB and state boards 
without too much criticism. The 
suggestion that the employer be al- 
lowed to petition for an election 
where rival unions each claim to 
represent his employees has merit. 
May Dept. Stores Co. v. NLRB, 326 





assume duties which are to be performed 
at some time in the future. If these du- 
ties are not performed in full, the party 
who has failed in his performance has 
breached the contract and the other party 
has the right to sue and recover dam- 
ages unless, for some reason, the default- 
ing party has been relieved from his duty 
of full performance. The general rule is 
that one must perform his contractural 
duties fully and in strict compliance 
with the terms of the contract.” Jbid. 
73. (1946) 62 Monthly Labor Review 
731-32, especially Table 10, page 732. See 
the Ninth Annual Report of the National 
Labor Relations Board, 1944, pages 18, 23 
36 and Table No.3, page 79; the Sixth Ann- 
ual Report ef the Division of Conciliation, 
Dept. of Labor and Industry of Minnesota, 
for the year ending June 30, 1945, Table No. 
7, page 10; Third Annual Report of the 
Michigan Labor Mediation Board (for the 
fiscal year ending June 30, 1944) page 13, 
Table D, Detroit Area; Annual Report of 
the Industrial Commissioner of New York 
State (for the 12 months ending December 
31, 1943) page 251, Table 3; Eighth Annual 
Report of the New York State Labor Re- 
lations Board (for the year ending Decem- 
ber 31, 1944) page 45, Table I; Annual Re- 
port of the Alabama Department of Labor 
(for year ending September 30, 1945), 
pages 20-21; Annual Report of Wisconsin 
Employment Relations Board (for year 
ending June 30, 1944) page 3, Table A. 
74. The fact that the parties have a pres- 
ent contract containing a renewal clause to 
the effect that this contract “shall remain in 
full force and effect until and including 
March $31, 1947, and shall remain in force 
from year to year thereafter, except that 
it may be changed as herein provided,” 
makes no difference. So far as contract law 
is concerned, the parties are, for all practical 
purposes, bargaining at arm’s length, for 
a new contract. See Adair v. United States, 
208 U. S. 161, at 173. 
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U. S. 376 (1945), 384-85. Intra-union 
disputes are in the minority, and 
union members have the procedure 
if state law open to them, just as the 
members of any similar association 
have.7> The majority of labor dis- 
putes arises either in negotiation 
cases or grievance cases. Here most 
strikes occur. How shall we apply 
the judicial process to these cases? 
Applying the above three legal 
principles to the negotiation cases: 
1. It is not unreasonable to re- 
quire the parties to exhaust 
legal negotiation machinery 
before a work stoppage takes 
place. 
2. The right to strike must be 
preserved unless a work stop- 





75. Railway Mail Association v. Corsi, 
326 U. S. 88 (1945). Minnesota has enacted 
a “Labor Union Democracy Act” (L. 1943, 
Ch. 625), providing for quadrennial elec- 
tions of officers by secret ballot on reason- 
able notice, and which requires annual 
financial statements to be furnished to 
union members, etc. Similar legislation is 
pending in the New York State Legislature. 
See Senate Bill No. 2614 (March 7, 1946), 
§731. Several other states have such stat- 
utes. 

The following recent Supreme Court 
decisions bear on this point: Allen-Bradley 
Local No. 1111 v. Wisconsin Employment 
Relations Board, 315 U. S. 740 (1942) 
(sustains Wisconsin Employment Peace Act, 
L. 1939, Ch. 57, Wis. Stat. 1939, Ch. 111); 
Hill v. Florida, 325 U. S. 538 (1945) (hold- 
ing unconstitutional L. Fla. 1943, Ch. 21968, 
565, which licenses business agents of 
unions) ; Alabama State Federation of Labor 
v. McAdory, 325 U. S. 450 (1945), and CIO 
v. McAdory, id. 472 (1945) (wherein the 
Court declined to rule on the validity of 
the “Bradford Act” of Alabama in a de 
claratory judgment proceeding) . 

76. The Report of the Michigan State 
Labor Mediation Board, 1943-44, page 1, 
contains a succinct definition of concilia- 
tion, mediation, and arbitration: “The con- 
ciliation or mediation of a dispute may 
best be defined as that process of delibera- 
tion which provides for the opportunity of 
a voluntary and peaceful settlement of the 
differences involved. Conciliation is ac- 
complished between the disputants alone — 
mediation with the assistance of a third 
party. Arbitration, on the other hand, may 
be said to be that course of action which 
provides for a hearing of the differences 
involved by an arbitrator or arbitrators, the 
decisions of whom shall be binding upon 
both parties to the dispute.” The Michigan 
Statute (L. 1939, Act No. 176) provides 
for a mediation procedure. 

The Thirty-Third Annual Report of the 
Secretary of Labor, submitted June 30, 
1945, at pages 18-19, indicates that 80% of 
all industrial disputes were settled by con- 
ciliation. In 95% of the cases in which they 
entered before a stoppage had occurred, 
Conciliation Commissioners were able to 
prevent stoppages during the period cov- 
ered by the Secretary’s Report. 


page will disastrously affect 
the public interest. 
In grievance cases: 

1. Both parties, having freely 
contracted, 
quired by law to perform their 
contractual obligations. 

No strike or lockout should be 
allowed 
contract until (a) a determi- 
nation or award has _ been 
made by an impartial body; 
and (b) the other party to 
the contract has refused to 
abide by that award. At that 


under an existing 


point, failure of performance 
on one side excuses perform- 
ance on the other side Then 
a legal strike should be al- 
lowed unless the work stop- 


should be re-; 
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page will disastrously affect 
the public interest. 


‘If these basic principles are 
sound, how can the law apply them 
to the settlement of labor disputes 
by the judicial process, in its more 
restricted sense? What are the pos- 
sible methods of settling industrial 
disputes, eliminating trial by battle! 
Here they are in order of legal com- 
pulsion: 
1. Conference between the 
parties. : 
2. Conciliation.7® 
3. Mediation.77 
f. Voluntary arbitration.7§ 
5. Compulsory arbitration.7® 
6. Government seizure °° 


A 
7. Government ownership.$! 





77. E.g., National Mediation Board. Dr. 
John R. Steelman, Director of the United 
States Conciliation Service, oldest federal 
labor relations agency, in a “New Year's 
Message” radio address, January 1, 1941, 
said: 

“If the struggle now going on in the 
world means anything in the economic 
field, it is a struggle between the princi- 
ple of free enterprise and free labor, on 
the one hand, and the principle of state 
dominated management and state regi- 
mented labor on the other. 

“That latter principle, I abhor, not 
only because of its stifling of the human 
spirit but because it is an obstacle to the 
greatest efficiency and the greatest poten- 
tial utilization of the world’s resources to 
meet human needs and human desires. 
Purely from the ‘standpoint of efficiency, 
it is the human hands and minds behind 
the machines and then, in the final anal- 
ysis, the spirits animating these hands 
and minds which really count. Respect 
and confidence and whole-hearted effort 
can never be legislated. You cannot decree 
peace and harmony. And you cannot 
compel men and women to give, day in 
and day out, the very best which is in 
them. If I have a creed on labor relations, 
this is it.” (Italics, Dr. Steelman’s.) 

78. New York State has the oldest state 
arbitration law. It was enacted in 1920. 


* Civil Practice Act, Secs. 1448-1469. In a re- 


cent decision the New York Court of Ap- 
peals said, “Under the new statute arbitra- 
tion became both orderly and enforcible 
and was made subject in effect to a decree 
for specific performance. A quarter of a 
century of its operation has demonstrated 
its usefulness and general acceptability. To 
work well, it must operate with a mini- 
mum of delay and with all the flexibility 
which equity can give it.” Feuer Transpor- 
tation Inc. v. Local Union No. 445 of In- 
ternational Brotherhood of Teamsters, 295 
N. Y. 87 (1946) per Medalie, J. See also 
McGovern, The Trend of Arbitration 
(1946) 18 N. Y. State Bar Assn. Bulletin 
59. In 1946, approximately 16 states have 
arbitration laws similar to New York’s. It is 
in use throughout the British Empire. Mc- 
Govern, loc. cit., at pages 59-60. And see 
Selection of Impartial Arbitrators, (1946) 
32 A.B.A.J. 29. 





79. E.g., The Amendments of 1934 to the 
Railway Labor Act provided for the estab- 
lishment of a National Railroad Adjust- 
ment Board. “This Board is the only per- 
manent agency actually engaged in com- 
pulsory arbitration in the United States.” 
Metz, op. cit. supra note 41, at page 244. 
Cf. National War Labor Board. 

80. Government seizure has been a meth- 
od used recently by the President. Metz, 
op. cit. supra note 41, pages 249-53. In May, 
1946, President Truman seized the nation’s 
railroads and bituminous coal mines. In 
neither case did seizure itself avert the 
strikes. New York Times, May 18, 1946, 
page, 3, col. 2; editorial, “Seizing the Rail- 
roads,” id. page 18, col. 1.; editorial “The 
Strike Crisis,” id. May 23, 1946, page 20, 
col. 1. New Jersey in 1946 adopted a bill 
outlawing public utility strikes. L. 1946, 
Ch. 38, R. S. Cum. Supp. 34:13B-1, seq. This 
statute provides for seizure and compulsory 
arbitration of disputes arising out of labor 
contracts with public utilities. Governor 
Edge has already exercised his authority 
under this act. See Krock, Two States Face 
Problem. of Utility Strikes, New York 
Times, April 2, 1946, page 26, col. 6. Metz, 
op. cit. supra note 41, page 263, discussing 
the National War Labor Board. Editorial, 
“Defiance of Government,” New York 
Times, June 5, 1946, page 22, col. 1. 

81. During World War I, on December 
26, 1917, the President issued a proclama- 
tion taking over for the federal government 
the entire transportation system of the 
United States, effective December 31, 1917 
at 12:00 o’clock midnight. Until 12:01 A.M., 
March 1, 1920, the railroads of the United 
States were operated by the federal gov- 
ernment. For a review of the labor prog- 
ress made during this period see Garrison, 
The National Railroad Adjustment Board: 
A Unique Administrative Agency (1937) 
46 Yale L. J. 567, at page 570; Spencer, The 
National Railroad Adjustment Board (Chi- 
cago: University of Chicago Press, 1938) , 
passim; Sharfman, The Interstate Commerce 
Commission (New York, the Common- 
wealth fund, 1931) , Chapter IV, “The War 
Experience and its Significance.” Recently 
A. F. Whitney, President of -the Brother- 
hood of Railroad Trainmen advocated gov- 
ernment ownership of the nation’s railroads. 
New York Times, May 12, 1946, page 5. 
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Ross Essay 


8. Outlawing strikes entirely.*? 
9. Making striking treason.** 
What models do we have embody- 

ing the best among the above meth- 

ods and how have they worked? 


President Truman has_ recom- 


mended to Congress that “for the 
settlement of industrial disputes in 


Nation-wide industries there be 


adopted the principles underlying 
the Railway Labor Act.’’** This Act 
has won high praise from many 
sources.** One leading authority has 
said that its principles embody ‘the 
sum of our wisdom and experience 
to date, and constitute the highest 
and most successful development in 


this country of governmentally 


guided industrial relations.’’8® 


The Railway Labor Act of 1926 
was the culmination of many years 
of experimenting by Congress in 
federal labor disputes machinery.*? 


82. The Right to Strike, letter by Ar- 
thur A. Ballantine, reprinted in 92 Cong. 
Rec., June 4, 1946, page A3360. “Are Strikes 
Good?” editorial, New York Times, May 
10, 1946, page 18, col. 1. “Neither the com- 
mon law, nor the Fourteenth Amendment, 
confers the absclute right to strike.” Dorchy 
v. Kansas, 272 U. S. 306 (1926), 311, per 
Brandeis, J. The importance of govern- 
ment seizure or ownership lies in the fact 
that the idea is current that it is illegal to 
“strike against the government.” William 
Green, A. F. of L. President, speaking in 
Philadelphia on March 18, 1946, said: “For 
our part, the American Federation of Labor 
unions representing civilians employed in 
Naval shipyards recognize the special status 
that exists in labor-management relations 
when: the employer is the United States 
Government. We never have and we never 
will strike against the government.” The 
United States Supreme Court in Wilson v. 
New, 243 U. S. 332 (1917), upholding the 
Adamson 8-hour law for railroad workers, 
said: “* whatever would be the right 
of an employee engaged in a private busi- 
ness to demand such wages as he desires, 
to leave the emplovment if he does not get 
them and by concert of action to agree with 
others to leave upon the same condition, 
such rights are necessarily subject to limt- 
tation when employment is accepted in a 
business charged with a public interest. . .” 

at page 352; italics supplied) . 


83. No American leader has yet come 
forth with such a drastic solution for our 
present day strike problem. However, on 
March 29, 1916. Gov. Wm. M. Tuck of 
Virginia issued an order “drafting” an es- 
timated 1600 essential workers of the Vir- 
ginia Flectric and Power Company into 
that state’s “unorganized militia,” to avert 
a threatened strike. He had previously de- 
clared a “state of emergency.” After hav- 
ing been “drafted” the workers were is- 
sued an order which stated inter alia, “you 
are now subject to the military law of Vir- 
ginia, and for disobedience to orders you 
are subject to such lawful punishment as a 
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The Act has worked effectively. The 
two-day railroad strike in May was 
the first important rail stoppage 
since its enactment. The Act, briefly, 
provides the following steps in a 
labor dispute: 
1. Collective bargaining by con- 
ference. 
2. Mediation by the National 
Mediation Board. 

3. If mediation fails, both parties 
can agree to arbitration. 

1. If the parties refuse arbitra- 
tion, upon certification by the 
National Mediation Board, 
the President can appoint a 
fact-finding board to make 

recommendations 

“cooling-off” period. 


during a 

Public 
opinion is relied upon to gain 
acceptance of the report of 
the fact-finding board. 

There is no present law which com- 








pels the parties to accept the findings 
of the President’s board, as the re- 
cent rail strike demonstrated. This 
is a defect in the Railway Labor Act. 
Application of domain 
principles would remedy this defect; 
i.e., compel the railroads to operate 
in the public interest on the basis 
of the fact-finding board’s report and 
require the parties to continue to 
negotiate the terms of their contract. 
Salus populi est suprema lex. Gov- 
ernment operation would end when 


eminent 


the contract was signed. 

The 1934 amendments to Section 
3 of the Railway Labor Act estab- 
the National Railroad Ad- 
The Adjustment 


lished 
justment Board. 
Board was given jurisdiction of dis- 
putes between employees and _ car- 
riers “growing out of grievances or 
out of the interpretation or applica- 
tion of agreements concerning rates 








court-martial may direct.” See Krock, Two 


States Face Problem of Utilities Strikes, 
New York Times, April 2, 1946, page 26, 
col. 5. 


On May 25, 1946. President Truman 
requested a joint session of the House and 
Senate to enact “temporary emergency 
legislation” which would “authorize the 
President to draft into the armed forces of 
the United States all workers who are on 
strike against their government.” 92 Cong. 
Rec. May 25, 1946. at 5861. 

84. 91 Cong. Rec. December 3, 1945, 
11471. The President added: “The general 
pattern of that act is not applicable to small 
industries or to small local disputes in large 
industries. But it would be effective, as well 
as fair, in such widespread industries, for 
example, as steel, automobile, aviation, 
mining, oil, utilities, and communications. 
. . . The objective would be to cover by 
legislation only such stoppages as the Sec- 
retary of Labor would certify to the Presi- 
dent as vitally affecting the national public 
interest.” Ibid. 

85. For two excellent discussions of the 
work of the National Railroad Adjustment 
Board, see Spencer, The National Railroad 
Adjustment Board (Chicago: Univ. of Chi- 
cago Press, 1938); and Garrison, The Na- 
tional Railroad Adjustment Board: A 
Unique Administrative Agency, (1937) 46 
Yale L. J. 567. Virginia Ry. Co. v. System 
Federation No. 40, 300 U S. 515 (1937) at 
553, note 7; NLRB vy. Jones &Laughlin Steel 
Corp., $01 U. S. 1, (1937), at 42. 

86. “The history of the railroad industry 
seems to demonstrate that the establishment 
and maintenance of satisfactory relations 
between labor and management (given the 
essential prerequisites of trained, seasoned 
and intelligent labor leaders, patient and 
dispassionate managers and a relative equi- 
librium of bargaining power) depend upon 
the following factors: 

(1) The frank recognition of the rights 
of employees to organize and to select 
representatives of their own choosing, 
whether these representatives be em- 





ployees, non-employees, or labor unions 
as entities; 

(2) the frank acceptance of collective 
bargaining which means the making of 
honest efforts to regularize by agreement 
wages, hours and working conditions; 

(3) the reduction of these agreements 
to writing; 

(4) the creation of machinery for fa 
cilitating from time to time of desired 
changes in the terms of these agreements; 
and 

(5) the creation of additional and 
separate machinery for the quasi-judicial 
interpretation and enforcement of the 


agreements. 
Over a stretch of fifty odd years these 
principles, through trial and error and 


step by step have been written into our rail- 
way legislation. ... . they represent the sum 
of our wisdom and experience to date, and 
constitute the highest and most successful 
development in this country of government- 
ally guided industrial relations.” Garrison, 
loc. cit. supra note 85, at pages 592-93. 

87. The first act dealing with railroad 
labor relations was approved by President 
Cleveland on October 1, 1888. It provided 
for two methods: (1) arbitration, and (2) 
inquiry by two commissioners appointed by 
the President whose report was to be made 
public. “In 1888 Congress in the passage of 
the Railroad Arbitration Act set up a naive- 
ly innocuous scheme for the voluntary arbi- 
tration of railway labor disputes. In the 
Erdman Act of 1898, it substituted a com- 
plicated scheme for the existing one. In the 
Newlands Act of 1913, Congress clarified 
and strengthened the machinery for volun- 
tary arbitration. In the Transportation 
Act of 1920, it made no provision for arbi- 
tration as such but did not repeal the 
Newlands Act. In the Railway Labor Act 
of 1926, Congress repealed all previous legis- 
lation on the subject and adopted, in re- 
vised form, the scheme originally set up in 
the Erdman Act. The amended Railway 
Labor Act of 1926 continued the existing 
scheme without revision.” Spencer, op. cit. 
supra note 85, at pages 13-14, n. 28. 







25 Site ah 


en eneepapereen pen 


PR OtAa eDRNE co eget ocr wer heer 


esha y 


rescsinsinir t= nth" 


ppp ire 9) Be 


Pte ea NM ME 






















dings 
ne re- 
This 
r Act. 
ymain 
lefect; 
perate 
basis 
‘t and 
ue to 
\tract. 
Gov- 
when 


>ction 
estab- 
| Ad- 
tment 
f dis- 
| car- 
es or 
plica- 
rates 


unions 


lective 
ing of 
‘ement 
ns; 

-ments 


for fa 
lesired 
ments; 


1 and 
idicial 
of the 


these 
r and 
ir rail- 
e sum 
e, and 
cessful 
yment- 
rrison, 
. 
ilroad 
‘sident 
ovided 
id (2) 
ted by 
made 
age of 
Nnaive- 
y arbi- 
n the 
) com- 
In the 
arified 
volun- 
‘tation 
r arbi- 
il the 
or Act 
; legis- 
in re- 
up in 
ailway 
<isting 


ip. cit. 





: 


a entoteremae: hee 


SP SP Aate T BLE eget NRE oe 


esate te niret tet 


prop er Te ches om 


aan 








| pay, rules, or working condi- 
ions,... (Sec. 5, (i)). The Ad- 
ustment Board’s function is judi- 
ial.88 In this, it is a unique admini- 
strative agency.8® Its awards, based 
m bi-partisan compulsory arbitra- 
ition, deal only with the construction 
ind application of existing contracts. 
The awards of the 
Board are binding on each party 
ind are enforceable by judicial 
process upon filing in the United 
States District Court.9° 


Adjustment 


As a practical matter, awards of 
the Adjustment Board have been en- 
orced by a union strike vote. This 
method is in accordance with settled 
The 


\djustment Board engages in com- 


principles of contract law.®! 
pulsory arbitration, but this is no 
valid objection in labor disputes. 
What legal contracts today—except- 
ing labor agreements—are not sub- 
ject to interpretation and settlement 
by compulsory judicial process in 
our courts of law? What superior 


method have civilized people dis- 
covered?#2 “Why should there not 
be a patient confidence in the ulti- 
mate justice of the people? Is there 
any better or equal hope in the 
world?’’9 

The Railway Labor Act still 
holds the respect of both carriers 
and unions.®** Logic, history, and 
utility demonstrate the soundness of 
the recommendation for legislation 
to settle industrial disputes modeled, 
in part at least, on the Railway 
Labor Act. What 
“standards of right conduct” which 
a comprehensive labor relations act 
should embody that will be fair to 
employer and employee and at the 
same time protect the paramount 
public interest? 


then are the 


VI. The Remedy: 

Suggested Standards for 

a Labor Relations Act 

The task of the law-makers today is 
to set up a code of fair labor stand- 


ards. This should not be done 





88. “The mistake was not made as in the 
case of the United States Railroad Labor 
Board, of mixing with the judicial duties, 
the duty of passing upon disputes regard- 
ing wages and desired changes in agree- 
ments. Disputes of this latter sort come 
under the jurisdiction of the National Me- 
diation Board, which endeavors to compose 
them and failing that, to induce the parties 
to submit to arbitration. If arbitration 
fails, the President may appoint an emer- 
gency board to investigate and report as 
provided in the 1926 Act.” Garrison, loc. 
cit. supra note 85, at page 576. 

89. “The National Railroad Adjustment 
Board ... is ... the only administrative 
tribunal, federal or state, which has ever 
heen set up in this country for the purpose 
of rendering judicially enforceable deci- 
sions in controversies arising out of the in- 
terpretation of contracts. The contracts 
with which the Board deals are between 
carriers and labor organizations, governing 
rates of pay and working conditions. The 
Board has no other functions; it is exclu- 
sively a quasi-judicial body.” Garrison, loc. 
cit. supra note 85, at page 567. 

90. Railway Labor Act, as amended, Sec. 
3 (m) and especially Sec. 3 (p). “.... 
labor organizations have discouraged claim- 
ants from utilizing the statutory method of 
enforcing awards. They are convinced that 
in the long run they cannot compete with 
the superior legal talents and tactics of car- 
riers in formal litigation. The labor organi- 
zations accordingly rely upon their collective 
strength to secure compliance with awards 
made in their favor. If after a lapse of a 
reasonable time the carrier does not comply 
with an award or series of awards, the la- 
bor organization involved takes a_ strike 
vote. ...! So far no strike has actually oc- 
curred as a result of the failure of a carrier 
to comply with an award of the Adjustment 





Board. As a matter of fact, carriers have in 
a great majority of cases, with some halting 
and hesitation, complied with the awards of 
the Board.” Spencer, op. cit. supra note 85, 
at page 56. (Italics supplied) . 

91. “A failure, without justification, to 
perform all or any part of what is promised 
in a contract, is a breach thereof.” Re- 
statement, Contracts (1932) §314. 

“In promises for an agreed exchange, 
any material failure of performance by 
one party not justified by the conduct of 
the other discharges the latter’s duty to 
give the agreed exchange even though his 
promise is not in terms conditional. An 
immaterial failure does not operate as 
such a discharge.” Id. §274. 

“ (1). A breach or non-performance of 
a promise by one party to a bilateral con- 
tract, so material as to justify a refusal 
of the other party to perform a_ con- 
tractual duty, discharges that duty.” ld. 
§397. 

92. “What more can any fighting labor 
organization or employee ask for? 

“What else would insure justice to all 
parties and protection to the _ public 
interest? 

“How can such an irreconciliable conflict 
be decided except by compulsion? 

“Is not the compulsion of a judicial 
decision to be preferred to the compulsion 
of armed forces of the government or of 
privately organized force? 

“There is no solution in a contest of 
force except compulsory arbitration. In 
a choice between compulsory arbitration 
through the use of brute force by organized 
labor or organized money, and compulsory 
arbitration by an impartial governmental 
tribunal, is there any question as to which 
is the civilized and just method?” Donald 
R. Richberg, Proposed Industrial Relations 
Act, U1—Compulsory Arbitration, The 


LOSS ESSAY 


piecemeal, in haste, in a spirit of 
vindictiveness, or to curb the ex- 
cesses of any individual, union, or 
company.®> With this in mind, it is 
submitted that a fair code of labor 
relations should include the _fol- 
lowing: 
A. Protecting the Public Interest. 
1. Provisions regarding industrial 
stoppages. 
a. Negotiation cases: 

(1) In all industries both 
parties should be re- 
quired to negotiate in 
good faith, then to ex- 
haust machinery of 
conciliation, mediation, 
and voluntary arbitra- 
tion, before a work 

stoppage occurs. A 60- 
day “‘cooling-off” period 
should be 
after 
tion to strike. 

(2) To protect the public 
from deprivation of the 


pro- 


required 


notice of inten- 


necessities of life 


Baltimore Sun, July 13, 1945, reprinted in 
the Congressional Record for July 17, 1945, 
at pages A-3786-87. Cf. Senator Robert A. 

Taft’s remarks on the Case bill (H. R. 
1908) , 92 Cong. Rec. May 31, 1946, pages 
6115-17; Senator Wayne Morse on Com- 
pulsory Arbitration (1946) I Arb. J. 
(N. S.) 72. 

93. Lincoln’s First Inaugural Address, 
March 4, 1861, reprinted in Stern, The 
Life and Writings of Abraham Lincoln, 
(New York: Random House, 1940) page 656. 

94.° Louis Stark, Owners, Men Keep 
Faith in Railway Labor Act, New York 
Times, May 29, 1946, page 2, col. 3. 

95. See A. F. of L. v. Watson, 66 S. 
Ct. 761 (1946). 

“There is a very real danger that if 
moderate legislation regulating labor 
unions is not adopted in the near future, 
the growth of abuses in labor unionism and 
the reluctance on the part of labor union 
leaders to admit the necessity for mod- 
erate regulation may result in a popular 
reaction leading to unnecessarily severe 
legislation such as has been already adopted 
in several states, and this would do grave 
harm to the best interests of labor and 
consequently to the public itself. 

“Moreover, labor unions should be sub 
ject to certain standards of behavior, not 
only because of the abuses of a minority 
of them, but also because they have become 
immensely powerful economic units. Great 
economic power,’ wherever it may reside, 
should be subject, in the public interest, 
to certain legislative standards of con 
duct.” Report and Resolution of the 
Committee on Labor Law of the New 


York State Bar Association, adopted at 
the Sixty-Fighth Annual Meeting, January 
19-20, 1945, page 3. See also, the same 


Committee’s Report submitted at the Sixty- 
Ninth Annual Meeting, January 25-26, 1946. 
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oss Essay 


vided by utilities and 
“national disaster” type 
industries, additional 
machinery is necessary. 


After 
public 


fact-finding and 


report, govern- 
ment seizure and opera- 
tion of the affected in- 
dustry for the public is 
justified by eminent 
. . pri- 
vate interest must give 


domain law. 


way to a superior right” 
in the government to 
protect all the people. 
United States v. Willow 
River Power Co., 324 
U.S. 499 (1945) , at 510. 
Government operation 
should be upon the 
terms of the commis- 


sion’s report, leaving 

the parties free to con- 

tinue their negotiations. 

This preserves freedom 

of contract and avoids 

involuntary _ servitude. 

Strikes or lockouts dur- 

ing government opera- 

tion should be illegal 
and a crime. 

(3) Loss of employee status 
for voluntarily quitting 
work, and of company 
profits during govern- 
ment operation, are the 
sanctions which should 
be used to enforce the 
foregoing provisions. 

b. In grievance cases, an In- 
dustrial Board of Adjust- 
ment should be created, in- 
dependent of the NLRB, 
to handle the judicial ad- 
ministration of employer or 

erievance 


employee cases 


arising under existing con- 


96. See Section 15, Michigan Labor 
Mediation Act, Mich. Rev. Stats. [17.454 
(15) J. 

97. See Minnesota Stats. 1941, Sec. 
179.11 (1). See Cooper, loc. cit. supra note 


30, at page 386. 

98. Minn. Stat. 1941, Sec. 179.11 (5). Cf. 
4. F. of L. v. Bain, 165 Ore. 183. 106 P 
(2) 544 (1940) holding L. Ore. 1939, C, 2, 
limiting picketing unconstitutional on 
basis of Thornhill v. Alabama, 310 U. S. 
88 (1940); Stapleton v. Mitchell, 60 F. 
Supp. 51 (D. C., D. Kan.) (1945) holding 
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tracts. In these cases, stop- 
pages should not be permit- 
ted until an award has been 
made and either party has 
refused after a limited, rea- 
sonable time to abide by the 
award. Stoppages should be 
permitted to last so long as 
the public interest is not 
disastrously affected, as in 
negotiation cases above. 

2. Strikes by unions of govern- 
ment employees should be il- 
legal. 

3. Obstruction of interstate com- 
merce by secondary boycott, 
robbery, extortion or violence 
by unions should be made il- 
legal and a crime. 

B. Protecting Labor’s Interest. 

1. The right of labor to organize 

as at present must be pre- 
served. The right of employees 
to select collective bargaining 
be re- 
tained. The employer should 


representatives must 
be given the right to petition 
where 
unions each claim to repre- 
sent his employees. Once a 


for an election rival] 


union has been certified by 
the Labor’ Board, the em- 
ployer and the certified rep- 
resentative should be protect- 
ed against strikes by rival la- 
bor organizations. 

Collective 
of unions 


bargaining power 

should be main- 
tained as under the Wagner 
Act. 

3. Prohibition of unfair labor 
practices by employers as pro- 
scribed by Section 8 of the 
Wagener Act must be retained. 

C. Protecting the Employer’s 

Interest. 

1. Certain unfair labor practices 


unconstitutional portions of the Kansas 


Labor Control Law. 

99. Minn. Stat. 1941, Sec. 179.13. Cf. 
A. F. of L. v. Bain, supra note 98. 

100. See Minn. Stat. 1941, Sec. 179.14. 
See also §2 of the proposed New York 
State Labor Practices Act, Senate No. 2614, 
introduced March 7, 1946, amending Sec. 
876a, par. (c) of subdiv. 10, of the Civil 
Practice Act. Sec. 23 of the proposed “Fed- 
eral Industrial Relations Act,” (Senate 11- 
71), the so-called “Ball-Burton-Hatch” bill, 
is subject to the criticism that it does not 





on the part of employees and 

unions should be declared il 

legal including: 

a. “Sit-down” and 
strikes. 

b. Instituting a strike or work 
stoppage in violation of a 
valid collective bargaining 
agreement for the purpose 
of violating the terms of 
such agreement.®? 

c. Picketing or boycotting, ex- 
cept during the course of le- 
gal labor disputes.®* 

d. Mass picketing. This pro- 
vision should apply to the 


“wild-cat” 


public as well as to labor 
unions and employees.*® 

e. Failure or refusal to bargain 
in good faith. 

2. The Norris-La Guardia Act 
should be modified to permit 
the enforcement by injunc- 

tion of the above provisions.1 


D. Protecting the Union Member's 


Interest.1 

1. Adequate provision should be 
made by law for the election 
of union officials and officers 
by secret ballot at stated terms 
on reasonable notice to all 
members. 


no 


Unions should be required to 
submit annual financial state- 
ments, independently audited 
to their own members and the 
state. 


3. A “labor referee” or commis- 
sion should be created to hear 
and decide intra-union 
putes in the first instance, 
with the right of appeal to a 
state or federal court. 


dis- 


4. No disciplinary proceedings 
or expulsion from member- 
ship should be _ permitted 


segregate, as seems desirable, the unfair 
labor practices of employers and employees. 
Cf. the Minnesota Act, Secs. 179.11 (em- 
ployees) and 179.12 (employers) . The Min- 
nesota form seems preferable. And see Wis. 
Stats. §111.06. 


101. See Minnesota Labor Union Democ- 
racy Act, L. 1943, Chapter 625. Also 1945 
Report and Resolution of the New York 
State Bar Association Committee on Labor 
Law, pages 6-7; Railway Mail Association 
v. Corsi, 326 U.S. 88 (1945). 
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without a fair and adequate 
hearing for the member in- 
with 


volved in’ accordance 


union by-laws, which shall 
provide a procedure in ac- 
cordance with due process of 
law. 

5. Control over dues and other 
financial matters 


vested in the members of the 


should be 


unions. 
6. Coercion of 
union members to join labor 
strike 
against their will by threats or 


employees or 
organizations or to 


actual interference with their 
persons, 
ty should be made illegal and 
an unfair labor practice.!° 


families, or proper- 


E. Some Provisions Which Are Not 

Recommended. 

1. Any provision requiring la- 
bor unions to incorporate or 
“licensing” business or other 
agents of unions.1% 

2 Any provision outlawing 
strikes or picketing entirely. 

3. Any provision repealing in 
toto anti-labor injunction stat- 





102. Minn. Stat. 1941, Sec. 179.11 (7) 


103. Mr. Justice Brandeis at one time 
felt that incorporation of labor unions 
would afford the protection to the public 
and the employer which are required. See 
Brandeis, The Incorporation of Trade 
Unions, op. cit. supra, note 1, page 88, espe- 
cially at page 90. He never waivered in 
his view that unions should be legally 
responsible. “The unions should take the 
position squarely that they are amenable 
to law, prepared to take the consequences 
if they transgress and thus show that they 
are in full sympathy with the spirit of our 
people, whose political system rests upon 
the proposition that this is a government 
of law, and not of men.” Id. page 98. 

The Colorado “Labor Peace Act,” Ch. 
131 Sess. L. 1943, required in Sec. 20 (1), 
that labor unions in that state incorporate. 
This provision was declared unconstitu- 
tional in A. F. of L. v. Reilly, 155 P. (2d) 
115 (Colo. 1944). 

Certification or withdrawal of certification 
appears to be an adequate substitute, along 
with provisions for liability in damages. 
Regarding “licensing” see Hill v. Florida, 
325 U. S. 538 (1945). 


104. Brandeis, op. cit. supra note 1, 
pages 93-98; Minn. L. 1945, Ch. 414; N. Y. 
Senate Bill No. 2614, Sec. 729 (page 4); 
U. S. Senate Bill No. 1171, 79th Congress, 
Ist Sess., Sec. 12 (c). 


105. Brandeis, op. cit., at pages 90 and 
92. See also Minn. Stats. Sec. 179.14; N. 
Y. Senate Bill No. 2614, Sec. 2 (page 10); 
U. S. Senate Bill No. 1171, 79th Congress, 
Ist Sess., Sec. 12 (c). 





106. See Minn. Stat. 1941, §179.15; N. Y. 


utes like the Norris-La Guar- 
dia Act. 
F. Enforcement and Liability 

Provisions. 

1. Provisions requiring unions 
to pay civil damages for illegal 
acts desirable, 

though they merely 
the Common Law.1% 


seem even 


re-state 


2. Prevention of illegal acts by 


unions, employer and em- 

ployee should be enforced by 

amending present statutes 
and by injunction.1% 

3. Withdrawal of 


from the representative of the 


certification 


employees is an effective meth- 
od of enforcing compliance 
with the legal machinery set 
up. 106 

4. The Act should provide for 
the adoption of reasonable 
rules and regulations pursu- 
ant thereto.!% 


Vil. Conclusion 
A statute embodying the above prin- 
ciples would provide for the set- 
tlement of labor disputes by judicial 


Sen. Bill 2614, Sec. 735, (page 8); U. S. 
Senate Bill No. 1171, Sec 12 (d), (page 36). 


107. See Minn. Stat., §179.05. The Min 
nesota Division of Conciliation has issued 
“Rules and Regulations for Proceedings 
Under Minnesota Labor Relations Act,” 
under date of January 2, 1946. See also 
U. S. Sen. Bill 1171, Sec. 13 (h). 


108. Slichter, Needed: A Basic Labor 
Policy, New York Times, June 9, 1946, 
Sec. 6, page 10; Donald R. Richberg, “A 
National Labor Policy,” an address before 
the Academy of Political Science, New 
York City, April 1°, 1946. Mr. Richberg 
is a co-author of Senate 1171 and one of 
the draftsmen of the Railway Labor Act. 
The grievance procedure of Senate 1171, 
79th Congress, Ist Sess., has evoked favor- 
able comment. Comment, The Effect of 
W. L. B. Grievance Decisions on the Rights 
of Labor (1946) 40 Ill. L. Rev. 526, 539-40. 


109. Johnston, Labor Should Have a 
Stake in Capitalism, Reader’s Digest, May, 
1946, page 12; Text of the “Policy State- 
ment” by Anti-Reuther UAW Group, New 
York Times, April 19, 1946, page 4, col. 
4; Jackson, op. cit. supra note 61, page 341. 


110. “The Railway Labor Act has pre- 
served peace on the railroads for twenty 
years, not because of exceptional conditions 
in that industry, but because it embodies 
the indispensable requirements of any law 
to preserve domestic peace. 

“The proposed Federal Industrial Rela- 
tions Act [Sen. 1171, 79th Congress, Ist 
Sess.], introduced by Senators Hatch, 
Burton and Ball, June 20, 1945, is based 


Ross Essay 





process. The paramount need today 
is an imposition upon national labor 
organizations of legal responsibility 
to exercise their powers through ju- 
dicial process with due regard for the 
public interest. The Brandeis doc- 
trine should serve as the foundation 
of such a national policy.1%. “Stat- 
ism” is not the answer.!°® We should 
not worry ourselves overmuch about 
past errors. The judicial process is 
shaping the progress of our labor 
law, but the judicial process requires 
a statute for the judges to apply. The 
inescapable lesson is that we should 
adapt the principles and methods of 
an improved Railway Labor Act to 
industrial disputes.1!° 
“All rights are derived from the 
purposes of the society in which 
they exist; above all rights rises 
duty to the community. The con- 
ditions developed in industry may 
be such that those engaged in it 
their 
without danger to the community. 


cannot continue struggle 


But it is not for the judges to de- 


termine whether such conditions 


exist, nor is it their function to set 
the limits of permissible contest 


on the same principles and methods.” 
Richberg, Joc. cit. supra note 108. See also 
“How to Prevent Strikes,” an address by 
Mr. Richberg before the Chicago Associa- 
tion of Commerce, October 31, 1945. 

C. I. O. President Philip Murray, has 
said of this bill, “The C. I. O. has stamped 
the Ball-Burton-Hatch bill, otherwise 
known as the Richberg bill, as a brazen 
and arrogant endeavor to shackle trade 
unions.” B-B-H—An Evil Bill, published 
by the Congress of Industrial Organizations, 
Washington, D. C., page 3. 

111. Labor and the Law, by Judge John 
C. Knox, American Mercury, June, 1946, 
page 670; Slichter, What Do the Strikes 
Teach Us? (1946) 177 Atlantic Monthly 
35; McGraw, The Labor Crisis—It’s up to 
Congress, Business Week, June 8, 1946, 
page 48; editorial, “After the Veto,” New 
York Times, June 12, 1946, page 26, col. 2. 
Krock, Labor Has the Situation Well in 
Hand, id. June 13, 1946, page 26, col. 6. 
A variety of views of experts in labor 
problems will be found in Hearings before 
Committee on Education and Labor on 
§. 1661, 79th Cong., Ist and 2d Sess. (1945- 
16) , Parts 1 and 2. This Senate Committee's 
report on the Case bill (H. R. 4908) is 
found in Sen. Rep. No. 1177, 79th Cong., 
2d Sess. (1946). Cf. the minority views 
of Senators Ball, Taft, and Smith, Sen. 
Rep. No. 1177, Pt. 2, 79th Cong., 2d Sess. 
1946). And see President Truman’s mes- 
sage on his veto of the Case bill, 92 Cong. 
Rec., June 11, 1946, page 6798, in which 
he said: “Equality for both and vigilance 
for the public welfare—these should be 
the watchwords of future legislation.” Id. 
at 6801. 
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Legislative Reorganization Act 


and to declare the duties which 
the new situation demands. This is 
the 


which, while limiting individual 


the function of legislature 
and group rights of aggression and 
defense, may substitute the proc- 
esses of justice for the more primi- 
tive method of trial by combat.” 
Mr. Justice Brandeis dissenting in 
Duplex Printing Press Co. v. Deer- 


LEGISLATIVE 
REORGANIZATION ACT 


(Continued from page 744) 


wrongful act or omission of an em- 


ployee of the Government while 
acting within the scope of his office 
or employment under circumstances 
where the United States, if a private 
person, would be liable to the 
claimant for such damage, loss, in- 
jury, or death in accordance with the 
law of the place where the act or 


The 
further provides that the United 


omission occurred. Section 
States shall be liable in respect of 
such claims to the same claimants, in 
the same manner, and to the same 
extent as a private individual under 
like circumstances except that the 
United States shall not be liable for 
interest prior to judgment or for 
punitive damages. It also provides 
that costs shall be allowed in all 
Courts to the successful claimant to 
the the 


States were a private litigant, but 


same extent as if United 


not attorneys’ fees. 


Compromises: Limitations 


Part 
General to 


413, 
Attorney 


Section 3, authorizes the 


settle any 
claim, after the institution of suit, 
with the approval of the Court in 
which such suit is pending. Section 
120, Part 4, 


claim against 


provides that every 
the United States 
cognizable under the title shall be 
barred unless within one year after 
such claim accrued or within one 
year after the date of enactment of 
the Act. 


presented in writing to the federal 


whichever is later, it is 


agency out of which activities it 


arises, if such claim is for a sum not 
exceeding $1,000; or unless within 
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ing, 254 U. S. 443 (1920) at 488. 

The Statue of Justice surmounts 
many in America. In 
her left hand she holds evenly-bal 


courthouses 


anced scales—the scales of justice. 
The sword she clasps in her right 
hand represents her power to main- 
tain order during controversy and 
to enforce her just decrees. To Amer- 
icans she the 


symbolizes judicial 


process. The scales of justice in la- 
bor law must be evenly balanced. 
President Truman’s veto of the Case 
bill (H. R. 4908) on June 11, 1946, 
leaves to Congress the problem of 
drafting permanent labor legislation 
to attain equal justice under law. 
Certainly today there is an urgent 
call upon the legal profession to do 
a great work for America." 





one year after such claim accrued 
or within one year after the date of 
enactment of the Act, whichever is 
later, an action is begun pursuant 


to Part 3 of the title. 


GENERAL BripGE ACT 


In the past Congress has given its 
for the 
bridges over navigable waters, by the 


consent construction of 
passage of individual bridge bills. 
By including Title V in the Legisla- 
tive Reorganization Act of 1946, 
Congress gave its general consent 
for the construction, 
and operation of bridges and ap- 
proaches thereto over the navigable 
waters of the United States except 
where the construction of a bridge 
would connect the United States or 
any territory or possession with a 


maintenance, 


foreign country. The location and 
plans for such bridges must be ap- 
proved by the Chief of Engineers 
and the Secretary of War before 
construction is commenced and, in 
approving the location and plans of 
any bridge, they may impose any 
the 
maintenance and operation of the 


specific conditions relating to 


deemed the 

interest of public navigation. 
Section 502(c) makes it unlaw- 

ful to construct or commence the 


construction of any privately owned 


structure necessary in 


highway toll bridge until the loca- 
tion and plans thereof shall have 
been submitted to and approved by 
the highway department or depart- 
ments of the State or States in which 
the bridge and its approaches are 
situated. The right is given to enter 
upon lands and acquire or condemn 
real estate other property 
needed for the location, construc- 
tion, operation, and maintenance 
of bridges and their approaches be- 
tween two or more States. 


and 


SALARIES 


Members of Congress now receive 
an annual salary of $10,000. The 
Legislative Branch Appropriation 
Act of 1946 provided an additional 
expense allowance of $2,500 per 
year for members of the House. The 
Legislative Branch Appropriation 
Act of 1947 contained the same 
provision for Senators, effective after 
January 1, 1946. Effective on the 





of a Federal agency or an employee of the 
Government, whether or not the discretion 
involved be abused. (b) Any claim arising 
out of the loss, miscarriage, or negligent 
transmission of letters or postal matter. 
(c) Any claim arising in respect of the 
assessment or collection of any tax or 
customs duty, or the detention of any 
goods or merchandise by any officer of 
customs or excise or any other law-enforce- 
ment officer. (d) Any claim for which a 
remedy is provided by the Act of March 9, 
1920 (U.S.C., title 46, secs. 741-752, inclu- 
sive), or the Act of March 3, 1925 (U.S.C., 
title 46, secs. 781-790), inclusive relating to 
claims or suits in admiralty against the 
United States. (e) Any claim arising out 


of an act or omission of any employee of 
the Government in administering the pro- 
visions of the Trading with the Enemy 
Act, as amended. 


(f) Any claim for dam- 


ages caused by the imposition or establish- 
ment of a quarantine by the United 
States. (g) Any claim arising from injury 
to vessels, or to the cargo, crew, or pas- 
sengers of vessels, while passing through the 
locks of the Panama Canal or while in 
Canal Zone waters. (h) Any claim arising 
out of assault, battery, false imprisonment, 
false arrest, malicious prosecution, abuse 
of process, libel, slander, misrepresenta- 
tion, deceit, or interference with contract 
rights. (i) Any claim for damages caused 
by the fiscal operations of the Treasury or 
by the regulation of the monetary system. 
(j) Any claim arising out of the combat- 
ant activities of the military or naval 
forces, or the Coast Guard, during time of 
war. (k) Any claim arising in a foreign 
country. (1) Any claim arising from the 
activities of the Tennessee Valley Author- 


ity.” 
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ay on which the 80th Congress con- 
enes, the salary of Members of 
ongress, by Section 601 of Title 
VI, is now increased to $12,500 per 
iunnum and the $2,500 annual ex- 
vense allowance is made permanent. 
[he annual compensation of the 
Speaker of the House of Represen- 
atives and the Vice President of the 
United States is increased from 
$15,000 to $20,000. 

The provisions of the title also 
permit members of Congress to come 
under the Civil Service Retirement 
Act, provided they contribute six per 
cent of their annual salaries. No 
member is entitled to receive an an- 
nuity until he shall have become 
separated from the service after hav- 
ing had at least six years of service 
as a member of Congress and has 
attained the age of sixty-two years. 
The Government contributes to the 
retirement fund, and the annuity is 
an amount equal to 21% per cent of 
the member’s annual basic salary 
multiplied by his years of service, 
but not to exceed an amount equal 
to three-fourths of the compensa- 
tion he is receiving at the time he 
becomes separated from the service. 


CONCLUSION 

The Legislative Reorganization Act 
of 1946 does not appreciably change 
the rules of debate in the Senate nor 
lessen the prerogatives of the Rules 
Committee in the House of Repre- 
sentatives, two things about which 
there was publicly expressed ap- 
prehension. Apart from the value 
of the reduction in the number of 
standing committees in the Senate 
and House of Representatives and 
the other changes made in the Rules 
of the two Houses, definite forward 
steps are taken by the Act in the 
provisions for professional staffs for 
committees, increased pay to clerical 
employees of committees, larger ap- 
propriations for the Office of the 
Legislative Counsel, and the ex- 
penditure analysis of federal agencies 
by the Comptroller-General. 

In this connection a most im- 
portant part of the Act is found in 
Section 203, Part 1, Title II, wherein 
the Legislative Reference Service is 





established as a separate department 
in the Library of Congress with its 
duties broadened, its appropriation 
and personnel greatly enlarged, and 
the appointment of all its specialists 
and other employees lodged in the 
hands of the Librarian of Congress. 
For many years Congress has been 
greatly handicapped due to the lack 
of an adequate staff of expert 
analysts to assist it in the formula- 
tion and study of legislative pro- 
posals—lack of proper working tools. 
It has had to rely too much and too 
long on the analysis and advice of 
the Executive Branch. Congress now 
makes a significant start toward free- 
ing itself from this condition in for- 
bidding the employment by Com- 
mittees of persons detailed or as- 
signed from any department or 
agency of the Government, without 
the written permission of the Com- 
mittee on Rules and Administration 
of the Senate or the Committee on 
House Administration of the House 
of Representatives, and in making 
professional staff members of Com- 
mittees ineligible for appointment 
to any office or position in the Ex- 
ecutive Branch for a period of a 
year after they shall have ceased to 
be such a member. 

Yet Congress has inconsistently 
placed the hiring of all the person- 
nel of the Legislative Reference 
Service in the hands of an officer of 
the Executive Branch, the Librarian 
of Congress who is appointed by The 
President (by and with the advice 
and consent of the Senate) and is 
charged with administering the 
copyright laws in addition to his 
duties as head of the Library of 
Congress.1° In that situation lies 
danger to the success of what Con- 
gress has sought to achieve because, 
unless the Librarian of Congress is 
superhumanly careful, it will be only 
a short time before the Executive 
Branch dominates the Legislative 
Reference Service. 

Other titles and provisions dis- 
play, if not a complete solution of 
the problems with which they deal, 
a diligent and sincere attempt on 
the part of Congress to improve the 
operating methods and _ potentiali- 
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ties of the Legislative Branch. In so 
doing it has taken significant steps 
affecting the administration of 
justice as well, as for example in the 
matter of tort claims. While there 
are many difficulties to be seen ahead 
in launching the legislative reorgani- 
zation program, everyone interested 
in good government will hope for 
its success and that it will prove to 
be a start upon which much may be 
built in the coming years. 





16. See 2 U.S.C. 136, and 17 U.S.C.A. 1-64. 


“BOOKS FOR LAWYERS” 
(Continued from page 761) 


agreement on the content of our 
report.' 

The great value of this report is 
that it gives international official 
sanction to the main scientific prop- 
ositions that have already been pub- 
lished by public and private groups 
in various countries. 

“Nuclear fission made possible a 
self-propagating release of enormous 
quantities of nuclear energy by 
means of a self-sustaining chain reac- 
tion. The first application was 
mass destruction on a staggering 
scale. But at the same time, the way 
was opened to a new era of industrial 
and scientific achievement.” (page 1). 

The good and evil possibilities 
are inextricably intermixed. “The 
activities leading to peaceful and 
destructive ends in this domain are 
so intimately interrelated as to be 
almost inseparable.” (page 2). 

Excellent phraseology helps us 
grasp the primary basic facts. “Atom- 
ic energy . . . comes only from a 
nuclear chain reaction which, like 
fire, is self-propagating. Only 
one material found in nature in ap- 
preciable quantities has the property 
of ‘nuclear inflammability’, though 
two other fuels can be created by 
the ‘burning’ of the naturally 
occurring one.” (page 4). 

The power is there all right. 
“The consumption of about 2.2 
pounds per day of uranium-235 gen- 
erates heat at the rate of approxi- 
mately a million kilowatts. The same 





1. All the most powerful nations were 
represented on this Committee. 
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amount of heat could be obtained 
by burning about 3000 tons of coal 
per day, enough to supply the power 
and light for a city of about a mil- 
lion.” (page 11). 

The first process is bulky. “The 
mining and extraction of uranium 
ore and thorium ore is essentially a 
conventional operation comparable 
in scale with other mining opera- 
tions.” (page 5). 

To fabricate the bomb itself is 
fairly cheap, but the intermediate 
step—the production of nuclear fuel 
—has to be done on a “huge scale”. 
(page 8). The Hanford installation 
in the United States occupies a 600 
square-mile site, cost $350,000,000, 
and required 45,000 construction 
(Appendix 3). 


The beneficial side of the picture 


workers at the peak. 


is: “The availability of radioactive 
materials in adequate quantities 
should permit a renewed and very 
vigorous attack by tracer techniques 
on many research problems, notably 
in physiology, medicine, and the 
mechanism of chemical reactions. 
Some of the fission products may 
possibly repiace radium in cancer 
treatment in the future .... Com- 
paratively small reactors will usually 
be adequate”. (page 13). 

The underlying problem in tech- 


nichal control is diversion. ‘Losses 


SELECTED LETTERS OF WIL- 
LIAM ALLEN WHITE: Henry 
Holt and Company announce for 
November 24 this collection of the 
honest thinking and the pungent 
writing of the Emporia editor who 
was of one of the most independent 
of Americans. 


AN EDITOR’S NOVEL: Bobbs- 
Merrill are to issue on November 
14 ‘The Honorable John Hale’, a 


political novel by Clifford Ray- 
mond, formerly chief editorial 
writer for the Chicago Tribune. 


Law and politics are intermingled 
in this tale of Chicago. 
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in processing are normal in metal- 
lurgical and chemical operations.” 
(page 17). But how large is normal? 
Diversion, in other theft, 
might easily appear to be a “normal 
loss”’. 

At each succeeding stage, diver- 
sion becomes easier and more dan- 
gerous, and once nuclear fuels have 
been produced they “may be used 
directly for the 


words 


manufacture of 
The installations 
necessary for weapon manufacture 


atomic weapons. 


are relatively small and the time re- 
quired is relatively short if the neces- 
sary high-skilled personnel is avail- 
able and the procedure is known.” 
(page 19). (Italics mine). 
“Clandestine manufacture’ of 
atomic weapons from nuclear fuels 
from the 
plants producing such fuels would 


diverted from stocks or 


be extremely difficult to discover be- 
cause the operations involved can be 
carried out in comparatively small 
installations which could easily be 
concealed.” (page 22). 

All the literature on the subject 
adds up to the proposition that con- 
trol by inspection will not work. 

What will work? 

This Committee does not say. 
That was beyond the terms of its 
“Whether 
or not it (effective control) is politi- 


reference. It concludes: 


“Previews” of Books 


HIROSHIMA: John Hersey’s much 
discussed article in the New Yorker, 
as to the effects of the atomic bomb 
(reviewed in 32 A.B.A.J. 665), will 
be published as a cloth-bound book 
on November | by Alfred A. Knopf 
($1.00). Copies of the magazine had 
been selling at high premiums. 


WHO’S WHO IN LABOR: Since 
labor organization has become “big 
business”, the identity and biogra- 
phies of the men who lead and 
represent the United 
States and Canada was called for. 
The Dryden Press will issue it some- 
time in November ($12.00). The 


unions in 






cally feasible, is not discussed or im- 
plied in this report, nor is there any 


recommendation of the particular 
system or systems by which effective 
control can be achieved.” (page 24). 

This reviewer, who has to the 
best of his ability studied and re- 
ported on the unfolding literature 
on this subject, would sum up this 
Report in less inconclusive terms: 

The fact is that one more great 
foundation stone has been swung 
firmly into place. The pattern for 
the whole foundation is becoming 
perfectly clear. It is law; interna- 
tional law of world-wide application, 
binding on all Nation-states and all 
inhabitants thereof. That law will 
vest in an international Authority 
legal ownership of the mines, legal 
ownership of the chemical and 
metallurgical plants processing ura- 
nium or plutonium, legal owner- 
ship of all nuclear fuels. Small 
quantities will be released to na- 
tional or scientific bodies under 
revocable licerise. But 
legal title must be entrusted to an 
international agency or corporation 
authorized to exercise this Promethe- 
an power subject to such checks and 
controls as our best statesmanship 


sovereign 


can devise. 
REGINALD HEBER SMITH 


Boston, Massachusetts 


A.F. of L. and the C.1.0., and the 
Government, seemed to have joined 
in making it “official”. 

THE AMERICAN LEGION: Rich- 
ard Seele Jones’ comprehensive 
history of the Legion and its pro- 
gram is announced by Bobbs-Merrill 
for November 21. ($3.75). 

“THE MYTH OF THE STATE’: 
This is the title of the last book 
which Ernest Cassirer wrote, after 
he came to America from Oxford to 
teach at Yale and Columbia, follow- 
ing his exile from Germany in 1933. 
The Yale Press is publishing it this 
fall ($3.75). Cassirer was long re- 
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Recruits for Individual Rights 





‘arded as one of the foremost con- 
mporary philosophers. In_ this 
ook he sought to show the dark 
forces which still beset the world— 
the real enemy of men’s freedom, 
not the counterfeits. 


\ LAWYER’S REMINISCENCES: 
(he publication of Julius Henry 
Cohen's chronicle of trial practice 
and his work with civic and political 
leaders, They Builded Better Than 
They Knew (32 A.B.A.J. 702) has 
been postponed to November, be- 
cause of delays in printing. 


THE SCIENCE OF ECONOMIC 
FORECAST: To develop the means 
of forecasting economic and_busi- 
ness trends and rhythms as men pre- 
dict the weather is the revolutionary 
project of Cycles: The Science of 
Prediction, by Edward R. Dewey 
and Edwin F. Dakin, which is an- 
nounced for publication on Novem- 


Last November, Ben W. Palmer, of 
the Minneapolis Bar, contributed 
to the JOURNAL an aarticle (31 
A.B.A.J. 569) in which he sought 
to arouse American lawyers to 
serious thinking as to the extent to 
which the distressful conditions of 
today are the result of the continued 
repudiation of the moral content of 
law and life and of the abandon- 
ment of fair play and innate stand- 
ards of justice as limitations to be 
observed and enforced by Courts 
and legislature in respect of majori- 
ty use of the powers of government 
to serve the 
which are politically powerful. 

To dramatize his plea that the 


interests of groups 


lawyers and people should _bestir 
themselves to preserve the historic 
concepts of “the rudiments of fair 
play” between citizens and govern- 
ment, he entitled his article: ‘“‘Hob- 
bes, Holmes and Hitler’. This 
striking juxtaposition was based on 
a contention that the beloved 
Holmes was typical of a school of 





ber 24. This provocative book could 
be a landmark in economics or a 
“dud”. Mr. Dewey is the Director of 
the Foundation for the Study of 
Cycles; his thesis is that the cycles, 
rhythms and patterns of the natural 
world have their counterparts in the 
business and economic world, and 
that business men, lawyers, econo- 
mists and leaders of public opinion 
need to learn to appraise these and 
predict their effects on the business 
weather, else disaster will too often 
befall the United States. (Holt and 


OnF 


Company; $2.75). 

FLIZABETHAN DRAMATIC 
STORY: In 1938 the Cambridge 
University Press and the Huntington 
Library 


edition of the original Mirror for 


(California) published an 


Magistrates, an important source of 
Elizabethan story. There remained 
the two imitations of the Mirror 
which had adopted its name and ex- 


tended its historical boundries: John 
Higgins’ The First Part of the Mirror 
for Magistrates and Thomas Blener- 
hasset’s The Second Part of the Mir- 
ror for Magistrates. Macmillan has 
now printed these from the original 
editions in the Huntington Library, 
under the title, Parts Added to the 
Mirror for Magistrates, with Lily B. 
Campbell, Professor of English at the 
University of California, as Editor. 
(Fall publication; price probably 
$12). 


PRACTICALITIES OF POLITICS: 
What is meant to be a practical 
and sensible book on the political 
workings of society, from the rou- 
tine, day-by-day work of the precinct 
or election district to the highest lev- 
els, is How to Get Into Politics, by 
Oliver Aldrich Blake. 
It is said to be a really useful hand- 
book. (Duell, Sloan and Pearce, Inc.; 
$2.50.) 


Carlson and 


Powerful Recruits Jor Individual Rights and Fair Play 


juristic thought and action which 
conceives of “law” as the “‘prepon- 
derant opinion” of the popular 
majority and as answerable to no 
inherent standards of morality, 
justice, or constitutional restraints. 
In our June issue (32 A.B.A.J. 
328), Mr. Palmer re-stated his fun- 
damental thesis as to the means of 
“Defense Against Leviathan”. This 
immediately attracted Nation-wide 
attention, far outside the ranks of 
the Bar, and started many circles 
of thinking as well as response. In 
our September and October issues, 
he has replied to attacks on his 
pleas for the reassertion of “natural 
law” (32 A.B.A.J. 616 and 635). 
Judge Robert N. Wilkin, of the 
United States District Court in 
Cleveland, Ohio, calls to our atten- 
tion the fact that in June, following 
our publication of “Defense Against 
Leviathan”, the Life magazine en- 
tered the discussion in its leading 
editorial with a plea for “natural 
law” and an analysis of the con- 





sequences of Holmes’ juristic phi- 
losophy. In its issue of June 24, this 
great magazine, with a circulation 
of several millions, that 
“Holmes, who could act as though 
it existed, specifically repudiated 


declared 


natural law”, and went on to say: 

This notion, that justice and the 
law are akin if not identical, was 
formerly fortified by a general belief 
in “natural law’. But America pro- 
duced a great skeptic and philosopher 
of the law who, while he added 
dignity and stature to the Supreme 
Court, also helped to erode the un- 
questioned faith in natural law on 
which its institutional dignity was 
based. This was Justice Holmes, a 
man so wise that he could fulfill what 
Frankfurter called “the first duty of 
an educated man . . . to doubt his 
major premise even while he con- 
tinued to act on it”. 

Holmes’s influence was _ over- 
powering on many younger lawyers, 
especially those of the New Deal 
generation. There were avowed ad- 
mirers, like Frankfurter, but Holmes’s 
skepticism could also be read into the 
irreverent gaiety of Thurman Arnold 
and the other “laughing professors” 
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who delighted to disrobe many an 
institutionalized prejudice, the “Nine 
Old Men” among them. It may be 
doubted whether many of our present 
justices natural law. 
Holmes, who could nevertheless act 
as though it existed, specifically re- 
pudiated natural law. Deeply as it 
would pain him to think so, that 
repudiation is the direct cause of the 
disrespect in which law—especially 
this Court’s law—is held today. 

The easiest philosophical alter- 
native to believing in natural law is 
to believe in law as force. On this 
theory the Court becomes not a 
sanctuary but a center of power, 
power measured by its “control of 
the cops”. Justices who think of the 
Court that way will naturally try to 
bend each decision to their personal 
will—even if they have to turn their 
sessions into dog-fights in the process. 

That this was no casual utterance 


believe in 


on the part of Life was demonstrated 
further by the fact that its July 1 


issue published as an editorial the 
address by Mr. Justice Edward S. 
Dore, of the Appellate Division of 
the New York Supreme Court on 
“Human Rights and the Law”, 
in which that experienced jurist 
pleaded for recognition that law 
is founded basically, not in man’s 
subjective ideas or the will of 
majorities, but in concepts of 
natural law to which it should con- 
form, and which vest him and his 
fellow-men with inalienable rights 
which all branches of government 
are bound to respect and protect 
unless “law” is to give way to total- 
itarian concepts of the supremacy of 
dictators or masses. Delivered before 
The Association of the Bar of the 
City of New York, Judge Dore’s earn- 
est address was published first in 
the Fordham Law Review (Vol. 






XV—No. 1; pages 3-18). It was 
reviewed and quoted from extensive- 
ly in 32 A.B.A.J. 511. 


These are great issues on which 
reasoning men may and do differ, 
as our columns have attested. The 
reassertion of the moral and religi- 
ous content of law and life is fun- 
damental, if rights are to be re- 
spected and fair play restored in the 
American scene. The coming of 
powerful recruits and contributors 
to the great debate is most heartily 
welcomed, because sooner or later 
the issue must be faced in America 
as to whether or not men, their 
homes, their work, their ways of 
life, and their liberties, are the sub- 
ject-matter of inherent rights which 
all departments of government, in- 
cluding the Courts, are morally and 
legally bound to respect and protect. 
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under Article 94, should the World 
Court in any case ever seek to exer- 
cise jurisdiction over a domestic 
issue, the Nation concerned would 
have recourse to the Security Council 
for final determination of any issue 
raised by its refusal to comply with 
any action taken by the World Court 
on a domestic issue. 

In other words, it was pointed 
out by the proponents of the Con- 
nally Amendment that the language 
of the Amendment itself is in keep- 
ing with both Article 2, Section 7 
and Article 94, Section 1 and 2, of 
the Charter. 


Amendment Not Available 
as Subterfuge 


However, it is the opinion of this 
writer that it does not follow that 
the language of the Connally 
Amendment would be applicable in 
any case in which it could be shown 
that the United States, by way of 
subterfuge, was in fact hiding behind 
the language of the Connally Amend- 
ment. Rather it is suggested that if 
in fact the issue involved in a legal 
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dispute between the United States 
and some other Nation which had 
likewise accepted the obligatory 
jurisdiction of the World Court, was 
an issue of international law rather 
than a domestic issue, and the 
United States attempted to escape 
its obligation under its Declaration 
accepting the compulsory jurisdic- 
tion of the Court, the other Nation 
could bind the United States before 
the Security Council, and very much 
to its embarrassment. 


Interpretation of the Amendment 


It is the opinion of this writer that 
by accepting the principle of ob- 
ligatory jurisdiction of the World 
Court, as contained in S. Res. 196, 
we would find ourselves before the 
Security Council and also before the 
deliberations of the General Assem- 
bly, if we should make use of the 
language of the Connally Amend- 
ment as a subterfuge or escape 
mechanism for living up to our 
clear obligations to submit to the 
obligatory jurisdiction of the World 
Court all legal disputes involving 
issues of international law as con- 
trasted with domestic issues. 


In fact, it is the view of this 
writer that the Connally Amend- 


ment puts the United States in a 
much more delicate position, and 
places upon it even more grave 
responsibility, insofar as submitting 
cases to the World Court is con- 
cerned, than would have been the 
case if the Amendment had not been 
adopted. Why does the writer en- 
tertain such a view? Because he 
thinks it is perfectly obvious that the 
eyes of every Nation in the world are 
going to be turned on the United 
States, whenever a legal dispute 
arises between this country and any 
other country. 


Serious Questions as to 
American Good Faith 
The first indication that the United 
States seeks to give a narrow rather 
than a very broad interpretation to 
the language of the Connally Amend- 
ment will most certainly raise serious 
questions as to our good faith. The 
Nations of the world are going to 
say to us, and rightly, that the United 
States Government is either in this 
game of cooperative international 
relations seeking to establish a per- 
manent peace by way of interna- 
tional justice through law for keeps, 
or it isn’t in it at all. 
The first time we “pick up our 
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iarbles and go home,” so to speak, 
hiding behind an alleged right to 
quit the game of settling disputes be- 
ween nations through the judicial 
processes of the World Court, on the 
pretext that a “domestic issue” is in- 
volved when in fact an issue of inter- 
national law is involved, we will lose 
our standing as an advocate of in- 
ternational justice through law. 

Hence this writer believes that 
the result of the Connally Amend- 
ment will be to place a much greater 
burden upon us, from the standpoint 
of maintaining our prestige among 
the other Nations in the world, than 
would have been the case had we left 
the question of determination of 
what is a domestic issue and what is 
a question of international law up 
to the World Court itself for deter- 
mination. Such action on our part 
would have in no way jeopardized 
any of our interests because under 
\rticle 94, as pointed out above, we 
would have recourse to the Security 
Council if the World Court should 
ever make the mistake of violating 
its obligations, so clearly set out in 
the Charter, to limit itself to legal 
disputes involving issues of inter- 
national law rather than domestic 
issues. 


‘A Tempest in a Teapot”’ 
\s a practical matter much of 
the controversy over the Connally 
\mendment is a tempest in a teapot, 
because under S. Res: 196, including 
the Connally Amendment, the State 
Department is the branch of govern- 
ment which will administer our 
country’s participation in World 
Court cases. 

Obviously common sense tells us 
that the State Department cannot 
expect to maintain friendly and co- 
operative relations with other Na- 
tions of the world if it ever seeks to 
violate the spirit and intent of S. Res. 
196 by making use of the Connally 
Amendment as a_ subterfuge for 
escaping our clear obligation to sub- 
mit all legal disputes involving in- 
ternational law issues to the obliga- 
tory jurisdiction of the World Court. 


Argument Against the Amendment 


During the debate on August 2 on 


Senate Action for International Justice 





the Connally Amendment, the writer 
spoke against the Connally Amend- 
ment as follows: 

I think it is only fair to say, in re- 
gard to the amendment, that its adop- 
tion will not have the effect which 
some members of the Senate seem to 
feel that it will have; namely, of crip- 
pling S. Res. 196. I believe that was 
brought out very clearly yesterday by 
the Senator from Vermont (Mr. 
Austin), who pointed out, as I tried 
also to do in the remarks which I 
made near the close of yesterday’s 
session, that, after all, the machinery 
and procedure which was set up 
under The United Nations depends, 
so far as its final sanctions are con- 
cerned, upon the good faith of the 
signatories of the San _ Francisco 
Charter. 


As the Senator from Vermont ex- 


plained yesterday, if the Resolution 


as submitted by the junior Senator 
from Oregon is adopted by the Sen- 
ate, without including the amend- 


ment proposed by the Senator from 
Texas, and the World Court should, 
in a given case, render a decision 


which involved not a question of in- 
ternational law but a domestic issue, 
the United States would have the 
right, under Article 94 of the United 
Nations Charter to raise that point 
and refuse to abide by the decision of 
the World Court. The United States 


properly could take such a position 
until at least the Security Council 


passed judgment on the merits of its 
position as to whether or not the 
matter involved a domestic issue 
rather than one of international law. 
I think that viewpoint needs to be 
kept in mind as we weigh the pro’s 
and con’s of the discussion on the 
so-called Connally Amendment. I am 
opposed to the Amendment for the 
reasons which I shall presently set 
forth. I merely wish to say now, Mr. 
President, that should the Amend- 
ment be agreed to by the Senate of 
the United States this afternoon, I 
think it would be most unfortunate 
abroad 
throughout this land and the re- 
mainder of the world that the effect 
of the Connally Amendment would 
be to destroy the effectiveness of S. 


if the impression went 


Rem IR . 


Long-Run Objections 
Not Served by Amendment 


It must be kept in mind that the 
thing we are really aiming at is the 
long-range problem of bringing the 
entire world under the rule of law. 
It seems clear that if this rule is to be 
achieved, the participation of the 








United States is essential. We have no 


assurances as to what the consequen- 
ces of this achievement might be but 
we entertain the hope, as the Under 
Secretary of State said during the com- 
mittee hearing, that this may prove 
to be a long, and even a decisive step, 
toward crossing that line which sepa- 
rates world disorder from a world at 
peace. We are, therefore, attempting 
by this method to achieve a very high 
goal, and it is necessary to consider 
the ‘aspects of the problem from this 
point of view. If the United States 
reserves to itself the power to decide 
an important jurisdictional question, 
we must act on the assumption that 
the other states in the world will do 
likewise. 

I emphasize that while the ques- 
tion of domestic jurisdiction is a do- 
mestic question in one sense, it is also 
a question of international law af- 
fecting the fundamental jurisdiction 
of the court. That is true because 
domestic jurisdiction and _interna- 
tional jurisdiction are mutually ex- 
clusive concepts. If it is decided that 
a question is domestic, it therefore 
means that it is not a question cov- 
ered by international law. Therefore, 
if we reserve the right to decide the 
question, it means that we, and we 
must assume every other state, are 
reserving the right to decide an in- 
ternational legal question. This is the 
situation which has existed in the 
past and which it is the very purpose 
of the Resolution to eliminate. As has 
been said many times during the prog- 
ress of this Resolution, the rule of 
law cannot be established if the var- 
lous states reserve to themselves the 
right to decide what the law is. It is 
from this very broad point of view 
that it can be said that the alternatives 
involve the question of future world 
PCa cx 


Legal Questions in Disputes 
Should Be Left to World Court 


I have no disposition to try to dep- 
recate the importance and _ serious- 
ness of entrusting legal questions to 
the International Court of Justice. 
The Court has been constructed with 
all the wisdom and care world states- 
manship can devise. It is inconceiv- 
able to me that any judge of the 
Court could fail to see and be pro- 
foundly impressed with the inexpress- 
edly high and important functions 
with which he is charged. It is incon- 
ceivable that any judge could even 
consider violating his solemn oath to 
decide these cases impartially on the 
basis of law and justice and in accord- 
ance with established principles of 
international law... . 
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I think it was intimated—yes, more 
than intimated—it was clearly stated, 
by the distinguished Senator from 
Vermont, that it is inconceivable that 
this country would even hide behind 
a subterfuge or alibi and claim an 
issue to be a do- 


international law 


mestic issue. 

The United States will never take 
that ‘an issue which 
clearly is not a domestic issue shall 
determined by the World 
Court, once we accept the obligatory 
jurisdiction of the World Court over 
issues. If 


the position 


not be 


purely international law 
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we should take such an unconscion- 
able position, it is perfectly clear that 
the good faith of this country would 
be clearly challenged by the other na- 
tions of the world. Other nations 
would protest any such conduct on 
our part just as we would if any other 
nation should, by way of subterfuge, 
take advantage of such a reservation 
once it had committed itself to submit 
purely international law issues to the 
obligatory jurisdiction of the Court. 
In this new “One World” no nation 
can afford to refuse to permit an in- 
ternational 
the Court for final determination on 
that it is a 


law issue to come before 
the® ground or excuse 
democratic issue. 
Primary Reasons for 
Opposing Amendment 


\s the Senator from Vermont pointed 
out, there is involved the question of 
good faith. The primary reason why 
I find myself opposed to the Amend 
ment is that, from the standpoint of 
psychology, I think it is an unwise 
amendment. I think it would be 
better for us to let all issues go to the 
court for its determination as to juris 
diction, and then, if the Court should 
ever make a mistake, or commit an 
error, the fear of which I think, is 
inherent in the Connally Amendment, 
then we ought to proceed under Ar- 
ticle 94, through the Security Council, 
for a determination as to whether the 
World Court in the given instance 
has gone beyond its jurisdiction in 
that it purports to determine an issue 
which is not an international law 
issue but is a domestic issue. Under 
the condition as to domestic issues al- 
ready set out in S. Res. 196 beginning 
on page 2, line 12, what we agree to is 
to accept the obligatory jurisdiction of 
the World Court over international 
issues and not over domestic 
Hence I consider the Connally 
Amendment both unnecessary and 
unwise. 
Following the adoption of the Con- 
nally Amendment, Senator Millikin, 
of Colorado, proposed another 
amendment, which in fact would 
have vitiated S. Res. 196 had it been 
adopted. The Millikin Amendment 
proposed to restrict greatly the 
World Court in applying rules of 
law to disputes involving the United 
States. It proposed to add to the 
Resolution that the Declaration 
should not apply to “disputes where 
the law necessary for decision is not 
found in existing treaties and con- 
ventions to which the United States 


issues. 


is a party and where there has not 
been prior agreement by the United 
States as to the applicable principles 
of international law.” 

Obviously this amendment was 
a clear reservation to The United 
Nations Charter itself. It amounted 
to an attempt to amend Article 38 of 
the Charter of the International 
Court of Justice, 
follows: 

1. The Court, whose function is to de- 

cide in accordance with international 

law such disputes as are submitted to 
it, shall apply: 

a. international conventions, wheth- 
er general or particular, estab 
lishing rules expressly recognized 
by the contesting states; 

b. international custom, as evidence 
of a general practice accepted as 
law; 

c. the general principles of law rec 
ognized by civilized nations; 
subject to the provisions of Ar 
ticle 59, judicial decisions and the 
teachings of the most highly quali- 
fied publicists of the various na- 
tions, as subsidiary means for the 
determination of rules of law. 

2. This provision shall not prejudice 
the power of the Court to decide a 
case ex aequo et bono, if the parties 
agree thereto. 

Thus it is seen from a reading of 
Article 38 of the Court Statute that 
the Millikin Amendment sought to 
eliminate Sections b, c, and d, from 


which reads as 


<3 


a. 


being applied in any case involving 
the United States. This amendment 
would in fact have scuttled the ef- 
fectiveness of the World Court as a 
judicial tribunal in any case involv- 
ing the United States. 

Shortly, after a very remarkable 
debate, the Millikin Amendment 
went down to defeat by a vote of 
11 ayes to 49 nays. In the course of 
that debate the writer made the fol- 
lowing comments on the Millikin 
Amendment: 

I wish to summarize very quickly 
the difference in point of view be- 
tween the Senator from Utah and 
myself. I think it is a very important 
difference. I think it is a difference 
in substance and is no mere matter 
of form. I think the amendment of 
the Senator from Colorado goes to the 
very heart of my Resolution and tears 
it out. 

I point out, in the first place, that 
what we did adopt this afternoon was 
an amendment submitted by the Sen- 
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ator from Texas which in no way af- 
fected or changed our rights under 
The United Nations Charter. 

Under the Charter, as has been 
brought out over and over again in 
the debate, we were protected, under 
its terms and provisions, from any 
exercise of jurisdiction by the World 
Court over domestic issues. All that 
was accomplished by the Connally 
Amendment, which was adopted by 
the Senate, and against which I voted 
because I think it could be said that 
that amendment was unnecessary—all 
we did was make doubly sure that the 
Court would exercise no jurisdiction 
over domestic issues. 

But I cannot agree with the Sen- 
ator from Utah when he says that the 
amendment now proposed by the Sen- 
ator from Colorado does not in fact 
have the effect of modifying our posi- 
tion under Article 38, because what 
the amendment makes very clear is 
that we shall not be subject to the 
jurisdiction of the World Court un- 
less there is a prior agreement be- 
tween us and the Nation with whom 
we are in dispute over the particular 
law which may be involved in the 
dispute. We are then reserving unto 
ourselves, I submit, the power to de- 
termine for ourselves whether or not 
we are going to be bound by the 
international law which the Court 
might find was binding upon us. 

I say that we have already ratified 
the San Francisco Charter with Ar- 
ticle 38 in it, and Article 38 contains 
provisions far beyond the provisions 
set forth in the amendment submitted 
by the Senator from Colorado. His 
amendment as I see it, is pretty much 
limited to Section (a) of Article 38: 

“International conventions, wheth- 
er general or particular, establishing 
rules expressly recognized by the con- 
testing states.” 

He has been very careful to elimi- 
nate from the jurisdiction of the Court 
in any dispute which we might be in- 
volved in with another Nation coming 
before the Court, under S. Res. 196, 
Sections b, c, and d of article 38... . 

I am going to make my last com- 
ment on this amendment, and I am 
going to make it with an earnest and 
sincere plea that it is to be hoped 
that the Senate of the United States 
this afternoon will not let the mes- 
sage go around this globe that we have 
reserved unto ourselves a restriction 
under Article 38 of the United Na- 
tions Charter insofar as our present- 
ing cases to the World Court is con- 
cerned. I want to say that I think the 
point of view inherent in the attempt 
to get us to accept the restriction of 
the Millikin amendment is a dead 
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point of view as far as public opinion 
in America is concerned. The Amer- 
ican people by an overwhelming ma- 
jority want us to support and accept 
the obligatory jurisdiction of the 
World Court. I am convinced of that. 
I pray that we will not place the dead 
hand of a dead point of view upon 
the future generations of America, 
and imperil here this afternoon the 
greatest opportunity I think this Con- 
gress will have to foster and advance 
the establishment of a world order by 
way of international justice through 
law. 
After the defeat of the Millikin 
amendment and after the unani- 
mous acceptance of the so-called 
Vandenberg Amendment, which 
provided that the declaration should 
not apply to 
c. Disputes arising under a multi- 
lateral treaty, unless (1) all par- 
ties to the treaty affected by the 
decision are also parties to the 
case before the Court, or (2) the 
United States especially agrees to 
jurisdiction. 
a very dramatic thing happened in 
the Senate of the United States. 
A call went up from the lips of many 
Senators for a vote on S. Res. 196. 
There had been talk of many more 
amendments being submitted, some 
of which were known to be emas- 
culating amendments. 

However, apparently the over- 
whelming majority of the members 
of the Senate had become convinced 
that S. Res. 196 should be accepted 
as a vital part of the international 
policy of the United States. As the 
call “Vote, Vote, Vote,” rang 
throughout the Senate Chamber, the 
presiding officer put the Resolution 
to the Senate for adoption and upon 
a roll-call vote it passed, 60 to 2. 





A predicted two weeks’ bitter debate 
on the Resolution had dwindled into 
a debate of but a few hours, on the 
days of August I and August 2, 1946. 
It was an historic debate. How 
historic it was, only time will tell. 
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EVERYTHING IN LAW BOOKS, a. 


Biset Co., Philadelphia 6, Pa. 


SHAW — INTERFERENCE — COMPREHEN- 

sive — Scholarly — Educational — Practical — 
Impelling Meditation — Pioneer PusiisuinG Co. 
Muncie, Ind. 


BUY—SELL—-TRADE—LAW BOOKS, BOOK- 

cases, steel shelving, filing cabinets, etc., Law- 
yers Service Company, 715% Chestnut, St. Louis 
1, Missouri. 


PAMPHLET SUMMARY OF LC.C. MOTOR 

Carrier Safety Rules by Joseph Kadans, of 
Baltimore Bar. 25c. HiGuway Service Bureau, 
Box 4408, Brookland, Washington 17, D.C. 





OLD CHANCERY TEXTBOOKS: SELLING 
my interesting Shelf-full. Donatp CAMPBELL, 
Esg., 2300 Graybar Building, New York. 





COMPLETE UP-TO-DATE EXCELLENT 


condition USL Ed. incl. index and _ Rose’s 
Notes, all buckram, $300. Fletcher: Cycl. Corp. 
incl. 5 vols. Forms which are not now otherwise 


available, $125. Mertens: Income ite incl. parts 
and service to July 47, $100. CCH Tax service 
incl. Tax Ct, 27 bound vols. and ,service to june 
47, $135. Edmunds: Federal Rules of Civil 
Procedure, $12. Fed. Est. and Gift, Inter- 
state Sales, ne ‘an Tax and many other 
services. Subject to prior sale. LapisH Drop 
Force Co., Cudahy, Wis. 





WANTED FOR CASH OR TRADE-—DIS- 

trict of Columbia Appeals vols. 1 to 49. For 
sale used fine—U. S. Co-op Digest vols. 1 to 11, 
$62. Mrs. John R. Mara, Law Books, 2709 Lu- 
cas Drive, Dallas 9, Texas. 





AVAILABLE, ABOUT DECEMBER 15, 1946. 

“Individual Income Tax, 1947” by Charles B. 
Collins, LL.M., author of ‘Community Prop- 
erty and Taxes,” etc. The condensation of the 
material into 401 book pages has been made pos- 
sible by the author’s aim and method, namely: 
With ample citation of authority, the law and 
rules for the tax year 1946 are stated with par- 
ticulity for the common run of transactions, and 
are illustrated by concrete examples which are 
presented arithmetically where appropriate. Pre- 
publication price ($8.00), payable on approval of 
the book. Federal Law Book Company, P. O. Box 
709, Berkeley, California. 


HANDWRITING EXPERTS 





EDWARD OSCAR HEINRICH, B.S., 24 

California St., San Franscisco 11. Exoperi- 
enced consulting and scientific laboratory serv- 
ice available when you have a suspected or dis- 
puted document problem of any kind. For ad- 
ditional information see Martindale Hubbell Law 
Directory, San_ Francisco listings. 

Natural writings and signatures accepted for 
appraisals of writers based on the psychology 
and philosophy of their handwriting. Counsel 
available in personnel selection. Write for further 
information, 





SAMUEL R. McCANN, EXAMINER OF 
Questioned Documents, Office and Laboratory 
Ward Building. Telephone 5723—Yakima, Wash- 

ington. 





LAW BOOKS BOUGHT AND SOLD: COM- 
plete libraries and single sets. CLarK BoaRDMAN 
Co., Lrp., 11 Park Place, New York City. 


“THE HAND OF HAUPTMANN,” Story of 

Lindbergh Case by Document Expert Cited by 
John Henry \Y oe 368 Pages, 250 Illustra- 
tions. Price $5.00. J. mae ey J. H. Harine, 


15 Park Row, New York 7,N 





816 American Bar Association Journal 


JOSEPH THOLL, 304-06 SCHOFIELD BLDG., 
Cleveland, Ohio. Examiner and Photographer 
of Questioned Documents. 15 years’ experience 
serving Army Intelligence, the legal profession 
and official agencies. Photographic Specialist. 





VERNON ~-FAXON, 134 NORTH LA SALLE 

Street, Chicago 2, Iilinois. Telephone CENtral 
1050 Questions regarding identification of hand- 
writing, typewriting, forgeries, etc. 





INVESTIGATORS 


SAN FRANCISCO, CALIF. COMPLETE IN 
vestigation service for attorneys. Raymonp & 
Hat, 58 Sutter St., San Francisco 4. 


LAW BOOK SALESMAN 





WANTED EXPERIENCED LAW _ BOOK 

salesman. Reply confidential. Expanding sales 
program. Box MEJ, American Bar ASSOCIATION 
JourNnaL, 1140 North Dearborn Street, Chicago. 





POSITIONS WANTED 





LAWYER WITH EXCELLENT RECORD IN 

highly responsible government position wants 
(1) association in private practice with view to 
a or (2) business connection involving 
aw and public relations. Member Wisconsin 
Bar. Age 41. Box SE, American Bar Associa- 
TION JoURNAL, 1140 North Dearborn Street, Chi- 
cago 10, Illinois. 





YOUNG MAN WITH LAW DEGREE AND 
knowledge of music desires opening leading to 
executive position in commercial music field. Box 
LD, American Bar AssociaTION JouRNAL, 1140 
North Dearborn Street, Chicago 10, Illinois. 





EXPERIENCED ATTORNEY. A.B. and LL.B. 

Phi Beta Kappa. Order of Coif. Licensed Illi- 
nois and Missouri. 9 years extensive diversified 
general practice including trials. 1 year trials 
and handling litigation full time large corporation. 
Presently in good general practice. Since 3 years 
active duty Navy, desires full time corporation 
employment. Box AD, American Bar Assocta- 
TION JOURNAL, 1140 North Dearborn Street, Chi- 
cago 10, Illinois. 





ATTORNEY WANTS PERMANENT POSI- 

tion with corporation. Now employed by old-line 
Federal Government agency. Experience in ad- 
ministrative procedure; tax and related matters; 
and general law practice. University law degree. 
Admitted. Member of the United States Supreme 
Court Bar. Also wide non-legal executive exper- 
ience. Age 43. Married. wo children. 32° 
Mason. Former Rotarian. Methodist. Box DR, 
AMERICAN Bar AssOciATION JOURNAL, 1140 North 
Dearborn Street, Chicago 10, Illinois. 





TWO ATTORNEYS, HARVARD AND CO- 

lumbia Law School Graduates, having over 
twelve years general, corporate and Litigation 
experience and associated with ge me corpora- 
tion and well known New York law firm wish to 
enter partnership with or purchase the practice of 
an established attorney or firm located in the 
southwestern part of the United States. Box CB 
AMERICAN Bar AsSOcIATION JouRNAL, 1140 North 
Dearborn Street, Chicago 10, Illinois. 





ROBES 





JUDICIAL ROBES—CUSTOM TAILORED 

The best of their kind—satisfaction guaranteed 
—Catalog J sent on request. Benttey & Simon 
Inc., 7-9 West 36th St., New York 18, N 
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EDITOR'S STOCK IN TRADE 


He Spends It For the Benefit 
of the A.L.R. Owner 





Somewhere in the eight million printed pages 
of reported decisions are the cases you want on any 
question of law you have in your office. 

The task of finding these cases has become the 
task of an expert who has more time to spend on 


a single proposition than the hard-pressed lawyer. 


How A.L. R. Serves... The A.L.R. annota- 
tion is confined to one point. The editor exhausts 
the cases, giving to each its exact weight in devel- 
oping the law whether the case takes either the 


the majority or the minority view. 


Over fourteen thousand annotations divide the 


law into easy-to-find segments. 


The A.L.R. owner has solved his problem of 


finding the way in the wilderness of case law. 


Write us TODAY for full information 


THE LAWYERS CO-OP. PUBLISHING CO., Rochester 3, N. Y. 
BANCROFT-WHITNEY COMPANY, San Francisco 1, Calif. 























If IT’S in the reported cases 


ITS in 


The Corpus Juris Secundum System 


If ITS NOT in 
The Corpus Juris Secundum System 


IT’S NOT in the reported cases 


Library of Congress. 
Serials Record, 
Washington 20, D. C. 


THE AMERICAN LAW BOOK COMPANY 


Brooklyn 1 NEW YORK 














